the Federal Republic of Germany

and

the Fodazal Republic of Nigeria

conceming

the Encouragement and Reciprocal Protection

of Investments



The Federal Republic of Germany

and
the Federal Republic of Nigeria -

desiring to intensify economic co-operation between both Contracting Parties;

intending to create favourable conditions for investments by investors of either Contracting
Party in the territory of the other Contracting Party;

recognizing that the encouragement and contractual protection of such investments are apt to

stimulate private business initiative and to increase the prosperity of both nations -

have agreed as follows:

Article 1

DEFINITIONS

For the purposes of this Treaty:

1. the term "investments" comprises every kind of asset and, in particular, though not exclu-

stvely:

(a) movable and immovable property as well as any other rights in rem, such as mort-
gages, liens and pledges;

(b) shares, stocks and debentures of companies and other kinds of interest in companies;

(c) claims to money which has been used to create an economic value or claims to any

performance having an economic and financial value;



(d) rights arising out of 2 leasing agreement,
{e) intellectual property rights, in particular copyrights, patents, utility-mcdel patents, in-
dustrial designs, trade-marks, trade-names, trade and business secrets, technical pro-

cesses, know-how, and goed wiil;

(f) business concessions which have been or may be granted under public law, including
concessions to search for, cultivate, extract and exploit natural resources;

provided that any alteration of the form in which assets are invested shall not affect their
classification as investment;

the term "returns” means the amounts yielded by an investment for a definite period, such
as profit, dividends, interest, capital gains, royalties or fees;

the term “investor” means
(a) in respect of the Federal Republic of Nigeria:
(1) any Nigerian citizen within the meaning in the Nigerian Constitution,
(ii) corporations, firms and associations incorporated or constituted under the law in
force in the Federa! Republic of Nigeria and having their seat in the territory of
the Federal Republic of Nigeria,

(b) in respect of the Federal Republic of Germany:

(i) Germans within the meaning of the Basic Law for the Federal Republic of Ger-
many,

(1) any juridical person as well as any commercial or other company or association

with or without legal personality having its seat in the territory of the Federal



Republic of Germany, irrespective of whether or act its activities are directed at
profit.

Article 2
SCOPE OF THE TREATY

This Treaty shall apply

(a) in respect of investments in the territory of the Federal Republic of Germany to ail invest-
ments made by investors of the Federal Republic of Nigeria;

(b) in respect of the investments in the territory of the Federal Republic of Nigeria, to all in-
vestments made by investors of the Federal Republic of Germany.

Article 3
PROMOTION OF INVESTMENTS

(1) Each Contracting Party shall in its territory promote as far as possible investments by
investors of the other Contracting Party and admit such investments in accordance with its
legislation.

(2) Each Contracting Party shall in its territory in any case accord investments by investors
of the other Contracting Party fair and equitable treatment as well as full protection under the
Treaty.

(3) Neither Contracting Party shall in any way impair by arbitrary or discriminatory measures
the management, maintenance, use, enjoyment or disposal of investments in its territory of
investors of the other Contracting Party.



Articie 4
NATICNAL TREATMENT AND MOST-FAYOURED-NATION PRGVISIONS

{1) Neither Contracting Party shall subject investments in its territory owned or controlled by
investors of the other Contracting Party to treatment less favourable than it accords to invest-
ments of its own investors or to investments of investors of any third State.

(2) Neither Contracting Party shall subject investors of the other Contracting Party, as re-
gards their activity in connection with investments in its territory, to treatment less favourabie
than it accords to its own investors or to investors of any third State.

(3) Such treatment shall not relate to privileges which either Contracting Party accords to
investors of third States on account of its membership of, or association with, a customs or

economic union, a common market or a free trade area.

(4) The treatment granted under this Asticle shall not relate to advantages which either Con-
tracting Party accords to investors of third States by virtue of a double taxation agreement or
other agreements regarding matters of taxation.

(5) Notwithstanding the provisions of paragraphs (1) and (2) of this Article either Contract-
ing Party may grant to its own investors special incentives for development purposes in order
to stimulate the creation of local industries, especiaily smail and medium-sized enterprises,
provided that they do not significantly affect the investments and activities of investors of the
other Contracting Party.

Article 5

PROTECTION OF INVESTMENTS

(1) Investments by investors of either Contracting Party shall enjoy full protection and secu-
rity in the territory of the other Contracting Party.



(2) Investments by investors of either Contracting Party shail not directly or indirectly be
expropriated, naticralized on subjected to any other measure the effects of which would be
tantamount 1o exprecriation of nationalization in the territory of the cther Contracting Party
except for the public benefit and against compensation. Such compensation shall e equiva-
lent to the value of the expropriated investment immediately before the date on which the ac-
tual or threatened expropriafion, natipualization or comparable measure has become publicty
known. The compensation shall be paidswithout delay and shall carry the usual bank interest
until the time of payment. it shall be sffisctivaly realizable and freely transferable. Provision
shall have been made in an dppropeists mmnper at or pricr to the time of expropriation, na
tionalization or comparable measure for the determination and payment of such compensa-
tion. The legality of any such expropriation, nationalization or comparable measure and the
amount of compensation shall be subject to review by due process of law.

(3) Investors of either Contracting Party whose investments suffer losses in the temitory of
the other Contracting Party owing t war or othor armed conflict, revolution, a state of na-
tional emergency, revolt or natural disaster shall be accorded ireatment no less favourable by
such other Contracting Party than that which the latter Contracting Party accords to its own
investors as regards restitution, indemmification compensation or other valuable considera-
tion. Such payments shall be frecly tansferable.

(4) Investors of either Contracting Party shall enjoy most-favoured-nation treatment in the
territory of the other Contracting Party in respect of the matters provided for in this Article.
Article 6

TRANSFERS

(1) Each Contracting Party shall guarantee to investors of the other Contracting Party the free
transfer of payments in connection with an investment, in particular

(a) the principal and additional amounts to maintain or increase the investment;

(b) the returns;



{£) the repayment of loans;
{d) the proceeds from the liquidation or the sale of the whoie or any part of the investiment;
{(2) the compensation provided for in Article 5.

{2) Transfers under Article 5 (2) or (3), this Article or Asticle 7 shall be made without delay
at the market rate of exchange applicable on the day of the transfer.

(3) Should there be no foreign exchange market the cross rate obtained from those rates
which would be applied by the International Monetary Fund on the date of payment for con-
versions of the currencies concemed into Special Drawing Rights shall apply.

Article 7
SUBROGATION

If either Contracting Party makes a payment to any of its investors under a guarantee it has as-
- sumed in.respect’ of an investment in the territory of the other Contracting Party, the latter
aniracting Paﬁy'shail, without prejudice to the rights of the former Contracting Party under
Article 10, recognize the assignment, whether under a law or pursuant to a legal transaction,
- of any right or claim of such investor to the former Contracting Party. The latter Contracting
Party shall also recognize the subrogation of the former Contracting Party to any such right or
claim (assigned claims) which that Contracting Party shail be entitled to assert to the same
extent as its predecessor in title. As regards the transfer of payments made by virtue of such
assigned claims, Article 5 (2) and (3) as well as Article 6 shall apply mutatis mutandis.

Article &
MORE FAVOURABLE PROVISIONS AND OTHER OBLIGATIONS

(1) If the legislation of either Contracting Party or obligations under international law exist-

ing at present or established hereafter between the Contracting Parties in addition to this



Treaty contain a reguiation, whether general or specific, entitling investments by investors of
the other Contracting Party to a treatment more favourable than is provided for by this Treaty,
such regulation shall to the extent that it is more favourable prevail over this Treaty.

(2) Each Contracting Party shall observe any other obligation it has assumed with regard to
investinents in its territory by investors of the other Contracting Party.

Article 9
APPLICABILITY

(1) This Treaty shail also apply to investments made prior to its entry into force by investors
of either Contracting Party in the territory of the other Contracting Party consistent with the
latter's legislation.

(2) This Treaty shall be in force irrespective of whether or not diplomatic or consular rela-
tions exist between the Contracting Parties.

Article 10
SETTLEMENT OF DISPUTES BETWEEN THE CONTRACTING PARTIES

(1) Disputes between the Contracting Parties concerning the interpretation or application of
this Treaty shall as far as possible be settled by the governments of the two Contracting Par-

ties.

(2) If a dispute cannot thus be settled, it shall upon the request of either Contracting Party be
submitted to an arbitration tribunal.

(3) Such arbitration tribunal shall be constituted ad hoc as follows: each Contracting Party
shall appoint one member, and these two members shall agree upon a national of a third State
as their chairman to be appointed by the governments of the two Contracting Parties. Such

members shall be appointed within two months, and such chairman within three months from



the date on which either Contracting Party has informed the other Contracting Party that it
intends to submit the dispute to an arbitration tribunal.

(4) If the periods specified in paragraph 3 above have not been observed, either Contracting
Party may, in the absence of any other arrangement, invite the President of the International
Court of Justice to make the necessary appointments. If the President is a nationai of either
Contracting Party or if he is otherwise prevented from discharging the said function, the Vice-
President shall make the necessary appointments. If the Vigce-President is a national of either
Contracting Party or if he, too, is prevented from discharging the said function, the member of
the Court next in seniority who is not a national of either Contracting Party shall make the
necessary appointments.

(5) The arbitration tribunal shall reach its decisions by a majority of votes. Such decisions
shall be binding. Each Contracting Party shall bear the cost of its own member and of its rep-
resentatives in the arbitration proceedings; the cost of the chairman and the remaining costs
shall be borne in equal parts by the Contracting Parties. The arbitration tribunal may make a
different regulation concerning costs. In all other respects, the arbitration tribunal shall deter-
mine its own procedure.

Article 11
SETTLEMENT OF DISPUTES BETWEEN AN INVESTOR AND A CONTRACTING
PARTY

(1) Disputes concerning investments between a Contracting Party and an investor of the
other Contracting Party shall as far as possible be settled amicably between the parties in dis-
pute.

(2) If the dispute eannot be settled within six menths of the date when it has been raised by
one of the pa:iies in dispute, it shall, at the request of the investor of the other Contracting
Party, be submitted for arbitration. Unless the parties in dispute agree otherwise, the dispute
shall be submitted for arbitration under the Convention of 18 March 1965 on the Settlement
of Investment Disputes between States and Nationals of Other States,



(3) The award shail be binding and shall net be subject ic any appeai or remedy other than
those provided for in the said Convention. The award shail be enforced in accordance with
domestic law,

{4) During arbitration proceedings or the enforcement of an award, the Confracting Party in-
voived in the dispute shall not raise the objection that the investor of the other Coutracting
Party has received compensation under an insurance contract in respect of all or part of the
damage.

Article 12
PROTOCOL

The attached Prototol shall form an integral part of this Treaty.

Article 13
AMENDMENT OR REVISION

Any amendment or revision of this Treaty must be made in writing. It shall enter into force in
accordance with the procedure laid down by this Treaty in Articie 14 (1).

Article 14
ENTRY INTO FORCE, DURATION AND TERMINATION

(1) This Treaty shall be subject to ratification; the instruments of ratification shall be ex-
changed as soon as possible.

(2) This Treaty shall enter into force one month after the date of exchange of the instruments
of ratification. It shall remain in force for a pericd of ten years and shall be extended thereaf-
ter for an unlimited period unless denounced in writing through diplomatic channels by either

Contracting Party twelve months before its expiration. After the expiry of the period of ten



years this Treaty may be denounced st any time by either Coniracting Party giving tweive
months’ notice,

(3) In respect of investments made pror to the date of termination of this Treaty, the provi-
sicns of the preceding Articles shall condinue 10 be effective for a further period of fifteen
years from the date of termination of this Tresfy

In witness whereof the Plenipotentinries duly authonzed thercto have signed this Treaty.

Done at ABUTFA on A8 Mordh dovo i dupli-
cate in the languages, both texts being equally authentic.

oy

For the
Federal Republic of Germany

{ ,’>) ,{;/féf”a“f'?;k:;:-~ A yl

b Jrmin Halles



Protecol

1o the Treaty
between

the Federal Repubiic of Germany
and
the Federal Republic of Nigeria
concerning
the Encouragement and Reciprocal Protection of Investments

On signing the Treaty between the Federal Republic of Germany and the Federal Republic of
Nigeria concerning the Encouragement and Reciprocal Protecticn of Investments, the plenipo-
tentiaries, being duly authorized thereto, have, in addition, agreed on the following provisions,
which shall be regarded as an integral part of the said Treaty:

1. Ad Article 1

(a) Retumns from the investment and, in the event of their re-investment, the returns
therefrom shall enjoy the same protection as the investment.

(b) Without prejudice to any other method of determining nationality, in particular any
person in possession of a national passport issued by the competent authorities of
the Contracting Party concemed shall be deemed to be a national of that
Contracting Party.

2. Ad Article 3

The Treaty shall also apply to the areas of the exclusive economic zone and the contin-

ental shelf insofar as international law permits the Contracting Party concerned to exer-

cise sovereign rights or jurisdiction in these areas.



3. Ad Article 4

{a) The following shall more particularly, though not exclusively, be deemed "activity”
within the meaning of Article 4 (2): the management, maintenance, use, enjoyment
and disposal of an investment. The following shail, in particular, be deemed "treat
ment less favourabie™ within the meaning of Article 4: unequal treatment in the case
of restrictions on the purchase of raw or auxiliary materiais, of energy or fuel or of
means of production or operation of any kind, unequal treatment in the case-of im-
peding the marketing of products inside or outside the country, as well as any other
measures having similar effects. Measures that have to be taken for reasons of
public security and order, public health or morality shail not be deemed "treatment
less favourable" within the meaning of Articie 4.

(b) The provisions of Article 4 do not oblige a Contracting Party to extend to investors
resident in the territory of the other Contracting Party tax privileges, tax exemptions
and tax reductions which according to its tax laws are granted only to investors resi-
dent in its territory.

(¢) The Contracting Parties shall within the framework of their national legislation give
sympathetic consideration to applications for the entry and sojourn of persons of ei-
ther Contracting Party who wish to enter the territory of the other Contracting Party
in connection with an investment; the same shall apply to emploved persons of
either Contracting Party who in connection with an investment wish to enter the
territory of the other Contracting Party and sojourn there to take up employment.
Applications for work permits shall also be given sympathetic consideration,

4. Ad Article 6

A transfer shall be deemed to have been made "without delay” within the meaning of
Article 6 (2) if effected within such period as is normally required for the completion of
transfer formalities. The said period shall commence on the day on which the reievant

request has been submitted complete and in due form and may on no account exceed
two months.



3. '“heacver soods or persons connected with an imvestment are 10 be transported, each
Camscacnme Party shail neither exclude nor hinder wramsport enterprises of the other
Casscxcme Party and shall issue permits as required w cary out such transport without
premdice 0 relevant bilaieral or multilateral agroements buading on either Contracting
2ty



