AGREEMENT BETWEEN
THE GOVERNMENT OF
THE. PEOPLE'S REPUBLIC OF CHINA AND
THE GOVERNMENT OF THE REPUBLIC OF KENYA
ON PROMOTION AND PROTECTION OF INVESTMENTS

The Government of the People’s Republic of China and the Government of the Republic
of Kenya (hereinafier referred (o as the Contracting, Parties),

Intending to creale favorable conditions for investment by investors of one Contracting
Party in the territory of the other Contracling Party;

Recognizing that the reciprocal encouragement, promotion and protection of such
investment will Le conducive to stimulating business initiative of the investors and will
increase prosperity in both Stales; '

Desiring to intensify the cooperation of both States on the basis of equality and mutual
benefits; :

Have agreed as lollows:;

ARTICLE 1
i DEFINITIONS

For the purpose of this Agrcement,

1. The term “investment’ means every kind of assel invested by investors of one

Contracting Parly in accordance with the laws and regulations of the other Contracting

Party in the territory of the latter, and in particular, though not exclusive, includes:

(1) movable and immovable property as well as any other rights in rem, such as
mortgages, licns and pledges;

(b) shares, debentures, stock and any other kind of participation in comparics;

(¢) claims to money or (0 any other performance having an economic value associated
with an investment;

(d) intellectual property rights, in particular copyrights, patents, trade-marks, trade-
nampes, technical process, know-how and good-will;

(”T)usincss concessions conferred by law or under contract permitted by law, including
cancessions Lo search for, cullivate, extract or exploit natural resources.

Any change in the form in which assets are invested does not affect their character as

investiments.

2. The ternm "investo:” means, '

(a) natural persons who have nationalily of cither Contracting Party in accordance with
the laws of that Contracting Partly, .

(b) economic entitics, including companies, associations, partnerships and other
organizations, incorporated or conslituted under the lavs and regulations of either
Contracting Party and have their seats in that Contracting Party.




3. The term “returns” means the amounts vielded by an investment such as profil,
dividends, interest, royalties or {ees.

4. The tenm “territory” means the zones contained within the land boundaries and the
Maritime zones. The lalter comprises of the Marine and Submarine zones over which the
Contracting Parties exercise sovereignty, and sovereign or jurisdictional rights under
International Law.

ARTICLE 2
PROMOTION AND PROTECTION OF INVESTMENTS

1. Bach Contracting Party shall encourage inveslors of the other Contracting Party to
make investments in ils territory and admit such investroents in accordance with its
laws and regulations.

2. Investments of the investors of either Contracling Partly shall enjoy the constant
protection and security in the territory of the other Contracting Farty.

3. Withoul préjudice to its laws and regulations, neither Contracting Party shall take
any unreasonable or discriminatory measures against the management, maintenance,
use, enjoyment and disposal of the investments by the inveslors of the other Contracting
Party. y

4. Subject to its laws and regulations, one Conlracting Party shail provide assistance in
and facilities for obtainipg visas and working permil to pationals of the other
Contraclting Parly engaging in activitics associaled with investments made in the
territory of that Contracting Party.

ARTICLE 3
TREATMENT OF INVESTMENTS

1. Investments of investors of cach Contracling Party shall all the lime be accorded fair
and equitable treazment in the territory of the other Contracting Party.

2. Withoul prejudize to its laws and regulations, each Conlracting Purly shall accord to
investments and activities associated with such investiments by the investors of the
other Contracting Parly treatment not less favorable than that accorded to the

‘nveslmcn!s and associated activities by ils own inveslors,

3. Neither Contracting Party shall subject investments and actlivities associated with
such investments by the investors of the other Contracting Party o treatment less
favorable than that accorded to the investments and associated activitics by the
investors of any third State.

4, The provisions of Paragraphs 1 to 3 of this Article shall not be construed so as to
oblige one Contracting Parly to extend to the investors of the other Contracting Party the
benefit of any treatment, preference or privilege by virtue of:

(1) any customs union, free trade zone, economic nnion ard any international
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agreement resulting i such custioms union, Iree trade zone, economic union;
(B) any internationa agreement or arrangement celating, wholly or raazinly to taxation,
(¢} any internationa apreement or arrangement for [acilitating, frontier frade,

ARTICLE 4
EXPROPRIATION

| Investments by investors ol ethier Cantractivg Party shall enjoy izl protections aned
security in the territory ol the other Contracting Party,

2. dpvestments by investors of either Contracting Party shall not be expropriated,
nationalised or susjected 1o any other measure the cffects of whicl would be
tantamount to expropriation or nationalization in the territory of the other Contracting
Party except for the public benefil and against compensation. Such compensations shall
be equivalent to the value ol Lhe expropriated investment :immedialely before the date on
which the actunl or threatened expropriation, nationalization oy comparable measure
has become publicly known, The compensations shall be paid without delay and shall
carry the asua) baale interest until the time of payment, The legality of any such
expropriation, nationalization or comparable measure and amount of compensation
shall be subject 1o review by the domestic laws,

3. Natinmals or companies of =ither Contracting Parly shalt enjoy most-favoured-nation
treatment in the territory of the other Contracting Pacly in respect of the maters
provided for in this Article,

ARTICLE S
COMPENSATION FOR DAMAGES AND LOSSES

Investors of one Contracting farty whose investments in the territory of the other
Contracting Party suffer losses owing to war, a state of nahonal emergency, insut
rint or other similar events n the territory of the latter Contracting Party, shall be
accorded by the latter Contracting Party  treatment,  as regards  restibation,
indemnification, compensation and other settlements no less favorable than thal
accorded 1o the imvestars of ils own or any third State,

ARTICLE 6
W - REPATRIATION OF INVESTMENTS AND RETURNS

1. Bach Contracting Party shadl, subject 10 its laws and regulations, puarantee to the

investors of the other Contracting Party the free transfer of payment in connection with

ancinvestment, in partcndare:

fa) the principal and additional aimounts (o maintain or increase the nvestmenty

(b1 the returns;

(¢) the repayment ol loans;

(e the proceeds Trom the liguidation or the sale of the whaole or any part of the
investment,

() the compensation provided for in Article <.

clion,
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2. The transfer mentoned above shall be made in freely convertible currency and at the
prevailing market rate ol exchinge applicable within the Contracting Party accepting the
investimen! and on the date of tanster,

ARTICLE 7
SUBROGATION

If one contracting Pasly or its designated agency makes a payment to its investor under
an indemnity given in respect of an investment made in the territory ol the other
Contlracting, Party, the Ltter Contracting Party shall recognize the assignment of all the
rights and claims of the indemnified investor to the former Contracting Perly or s
designated agency, by law or by legal transacbons, and the righlt ol the former
Contracting Party or ils designated apency 1o exercise by virtue of subrogation any such
right to same exten! as Lhe investor,

ARTICLE 8
SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES

1. Any dispute between the Contracting Parties concerning the interpretation or
application of (his Agreement shall, as far as possible, he setthed with consultation
through diplomatic channels.

2.1 a dispule cannot thus be settled wilhin six inonths, it shall, upon lhe requestl of
either Contracting Party, be submitted (o an ad hoe arbitral tvibunal,

3. Such tribunal shall l'()lﬂpl'iﬂ;ﬁ of three arbitrators. Within two months of the receipt of
the written notice guesling arbitration, cach Contracting, Party shall appoint one
arbitrator. Those two arbitrators shall, within further two months, together select
national of a hird State having diplomatic relations with both Contracting Partics as
Chairman of the arbitval fribunal.

4. 1f the arbitral tribunal has not been constituted within four manths fron the receipt of
the wrilten notice requesting arbilration, either Contracting Parly may, in the absence
of any other agreement, invite Lhe President of the International Sourt of Justice to
make any accessary appointments. I the President is o national of either Conlracling
Party or is otherwise preveated from discharging the sawd lunctions. 1the Member of the
Internationral Courl of Justice next in seniority who is not o national of cither
Contracting Parly o7 is not otherwise prevented from discharging the said Tunctions
shall he invited to make snch necessary appointments.

5. The acbitral tribunal shall determine its own procedure. The arbitral tribunal shall
reach ils award in accordance with the provisions of Lhis Agreement and the principles
of international law recognized by both Conlracting Parlics.

6. The arbitral tribuoal shall reach its award by o majority of voles. Such award shall be
final and binding upon both Contracling Parties. The arbiteal tribunial shall, upon the
request of cither Contracting Parly, explain the reasons of ils awinrd

7. Fach Contracting Party shall bear the costs of its appointed arbitrator and of its
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representation inarbitad p peeedings. The reievant vosts of the Chairman and tribupad
shall be borne inequal parts by the Contracting Parties,

ARTICLE 9
SETTLEMENT OF DISPUTES BETWEEN INVESTORS AND
ONE CONTRACTING PARTY

I Any legal dispute between an investor of one Contracting Party anl the other
Contracting Parly i connection with an investment in the territory of the other
Contracting Party shall, as far as possible, be settled amieahly through negotiations
between the pacties To the dispule,

9 1f the dispute cannol be setled through nepotiations within s months, the inveslor
of one Contracting Party niay suhmit the dispute to the competent court of the other
Contracting Party.

4 Any dispute, il unable 1o be settled within s manths after resort 1o pegoliations as

speaified i Parvagraph | of this Article, shall be submiied at the request of cither party

ro

(K] Imternationst center o Setdement of Investment Dispules {[SEIR)] uneer the
Convention ou the Setilement of Disputes between States and Nationals of Other
Srates, done at Washinglon on March 18,1065, or

(b} an ad hoe arbitral teibunal

provided that the Contracting Parly volved in thie dispule may require the investor

concerned to exliaust the domestic administrative roview proceslure specified by the

Iws and regulatons of that Contracting Party hefore submission of the dispule to the

abave-mentioned arbitration procedare

However, if the investor concerned has resorted Lo the procedure specified in Paragraph

2 of this Article, the provisions of this Paragraph shali not apply.

A4, Without prejudice (o Puragraph 3 of this Article, the ad hoe arbitral tribunal referred
o in Paragraph 3 {b) shall be conslituted for each individual case in the following way:
each party to the dispute shall appoint one arbitrator, and these two shall select a
national of a third State which has diplomatic relations with both Contracting Parties as
the Chairman The first two arbitrators shal' be apponted within two months of the
writlen notice requesting for arbitration by cither party 1o the dispute to the other and
the Chafrman shall be selecied within fonr months. 16, within the neriod specilied uhove,
the tribunal has not been constituled, either party to the dispute may mnvite he
Secretary General of the International Center fol Septement of [nvestment Disputes (o
~tm‘|'kv the mecessary appointments.

5. The ad hoe arbital tribunal shall determine its own procedure, However, the tribuni
may, i the course of deternination af procedure, take as guidance the Arhicration Rules
of the International Center for Settiement of Investmen: Disputes.

6. The tribunat referred n paragraph 3 (a) and (D) of this Article shall reach its awati
by @ majority of votes, Such award shall he final and binding upon both parties to the
dispute. Both Contracting Parties shall commit themselves to the en forcement ol the

award.
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7. The tribunal referved 1o in Paragraph 3 (4) and (b} of this Articte shall adjudicate in
eccordance with the law of the Contracting Party 1o the dispute including its rules on
the conflict of laws, the pravisions of this Agreement as well as the applicable principies
of international law.

&. Each party 1o (he dispute shall bear the costs of 1l appomted arbitzator aod ol s
representation inwubitral procecdings. The velevant coste of the Chadrman and tribunal
shall be borne in eqaal parts by the paities 1o the dispute. The tribunal may i its award
direct thal a higher proportion ol the costs be borne by one of the parties Lo the dispute.

ARTICLE 10
OTHER OBLIGATIONS

1. If the legisiation of either Conteacting Party or international obligations existing at
present or established hereatter bhetween the Contracting Parties result i a position
entitling investments by investors of the other Contracting Party to o lreximent more
favorable than is provided for by the Agreement, sneh position shall not be affected 9y
this Agreement.

2. Bach Contracting Party shall ohserve any commitments it may have entered into with
the investars of the nther Contracting Parly as regards 1o their investments.

ARTICLE 11
APPLICATION

The agreement, under this clause, presupposes to apply retrospectively to investors of
cither Contraching Parties

ARTICLE 12
RELATIONS BETWEEN CONTRACTING PARTIES

The provisions ol the presert Agreenent shall apply irrespective of the existence of
diplomatic or consiar relations betwern the Contracting Parties

ARTICLE 13
ENTRY INTO FORCE, DURATION AND TERMINATION

-
”’I‘llis Aprecinent shall enter into force on the (st day of the following month alter the
date on which bolh Cantracting Parties have notified cach other in writing that their
respective imlernal legal procedures necessary thereol have been fullilled and remain in

force for a perind of “en years

2. This Agreement shall continue in farce if either Contracting Marly lails to pive a
written nntice to (he other Contracting Party co termimate this Agreemnent one year
hefore the expiration of the peviod specified o Patagraph 1ol ths Arbicle

3. Alter the expiration of initial fen years period, either Contracting Party may al any
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lime thercalter terminaie this Agreement by giving at least one year's written nolice to
the other Contracting Party.

4. With respect [o investinents made prior (o the date of leriination of this Agreement,
the provisions of Article 1 10 12 shall continue to be effeclive for a further peciod of len
years from such date of lermination.

IN WITNESS WHEREOZ? the undersigned, duly authorized thereln by their respective
Governments, have signed this Agreement,

Done in duplicate in Nairobi on 16™ July 2001 in the English and Chinese languages,
cach side keeping one criginal and both Lexts being equally nuthentic,

Al %4

For st For
\ o
The Government of the The Government of
People's Republic of China the Republic of Kenya







