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AGREEMENT
BETWEEN MALTA
AND
THE STATE OF KUWAIT
FOR THE FROMOTION AND FPROTECTION OF INVESTMENTS
Malta and the State of Euwait {hereinafter
collectively referred to as the Contracting States and each

referred to as a Contracting Statel .

Desiring te create Efavourable conditions for greater

egonomic co-operation between them and in particular
for investments by investors of one Contracting State
in the territory and maritime zones of the other
Contracting State in different development actiwvities which
may be of mutual benefit to the interest of the two
Contracting States.

Recognising that the encouragement and reciprocal
procection under international AgrEements of such

investments will be conducive to the stimulation of business
iniciacive and will increase the prospericy in  bhoth
Concracting States.

Have agreed as follows:
ARTICLE 1

Definitions

For the purposes of this Agreement

1 The term 'investment' shall comprise every kind of
agset invested before or after the entry into force
of this Agreement by a mnatural or juridical person
including the Government of a Contracting State in
the territory or  maritime zones of cthe other
Contracting State in accordance with the Laws and
Regulations of that State Without restricting the

generality of the foregoing, the term 'investment'
shall include:

{a) movable and immovable property as well as any
other property rights in rem such as mortgages,
liens, pledges, usufruct and similar rights;

(by shares, stocks and debentures of companies or
other rights or interests in such companies and
government issued securities;
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(3)

(4)

(5)

(&)

(z) claims te money or te any performance having
economic value assocliated with an investment;

(d) copyrights, trademarks, patents, industrial
designs, technical processes and other industrial
property rights, know-how, trade secrets, trade
names and goodwill;

(el any right conferred by law or contract and any
licences and permits pursuant to law,
ineluding the right to search for, extraction
and exploitation of natural resources

Any alteration of the form in which assets are
invested =shall not affect their classification as
investment

The term 'investor' shall mean any natural or
juridical person including the Government of a
Contracting State who inwvests in the territory or

maritime zenes of the other Contracting State.

The term ‘'natural person' shall mean with respect to
either Contracting State a natural person holding the
nationality of that State in accordance with its laws.

The term 'juridical person' shall mean with respect to
either Contracting State, any entity established in
accordance with, and recognised as a juridical person
by the law of the State, such as public institutions
corporations, autherities, foundations, companies,
partnerships, firms, establishments, organisations and
agsociationas irrespective of whether their liabilities
are limited or otherwise; and any entity established
oukzide the Furisdistion oFf a Capkracking Stake as a
juridical person and in which such State or any of its
nationals or any Jjuridical person established within
its jurisdiction has a predominant interest.

The term 'returns' shall mean amounts yielded by an
investment and in particular, though not exclusively,
includes profits, interest, capital gains, share
dividends, royalties or fees.

Maritime zones mean the marine and submarine zones over
which the Contracting States exercise, under
internaticonal law, sovereign rights or jurisdiction



{7)

"Agsociated activitieg” include the organisation,
contral, operation, maintenance and disposzition of

juridiecal Persons, branches, agencies, offices,
factories or other facilities for the conduct of
business, the acguisition, use, protection and
disposition of property of all kinds, including

intellectual and industrial property rights; and the
borrowing of funds, the purchase and issuance of eguity
shares, and the purchase of foreign exchange for

imports.

ARTICLE 2
Promotion and Protection of Investments

Each Contracting State shall encourage and create
favourable conditions for investors of the other
Contracting State to make investments in its territory
and maritime zones and, in exercise of powers conferred
by its laws and regulations, shall admic such
investments.

Each Contracting State shall at all times ensure fair
and equitable treatment to the investments of investors
of the other Contracting State. Each Contracting State
shall ensure that the management, exercise af rights
and powers, maintenance, use, enjoyment or disposal of
investments or any associated activities in its
territory and maricime zones of investors of the other
Contracting State shall not in any way be subjected to
or impaired by unreasonable or discriminatory
mEasures. Each Contracting State shall cbserve any
obligation it may have entered into with regard to
investments by investors of the other Contracting
State.

The Contracting States shall periodically consult
between themselves concerning investment opportunities
within the territories of each other in various sectors
of the economy to determine where investments £rom one
Contracting State into the other may be most benefiecial
in the interest of both Contracting States, and accord
them appropriate facilities, exemptions, privileges,
incentives and other form of encouragement (including
inter alia tax relief) to such an extent and on such
terms and conditions as shall, form time to time, be
determined by agreement betwesen the Contracting States.



To attain the objectives pf this Agresment, the
Coperacting States, when they desm feagible, shall
encourage the formation and eetablishmenc of tha
apprapriate Jjoint legal entities, including a Fuwaiti-
Maltesa Holding Comgamy. pther companies or other
gimilar busineee organisationg to develop and axacute
imvestment projeccs in different econgmic sectord 1o
accordance with the laws and regulations of the heat
Stakte

Investora of aither Contracting srate shall be
permitted to engage Cop managerial personnel of
their choice regardlass of matiomalicy bto cha extent
permitbed by ehe iawg of the host Gtate. The
Contracting &tates shall make available all pnecessacy
facilitiss including thé lssuance of wvigas and permits
af stay to such managerial persoonel and o chalr
families in accordance with Che laws and regulations of
the two Contracting States.

Coce egtablishad, ifvestmentsa shall net be subject in
tha host Ecatse to additional performanse requirements
whigh hinder their expanslon of maintenance, which
require or snforce commltmenta o SuporT goode
produced  or which spacify that goods ox servicad must
be purchased locally, oF which impose any ofher similar
regquirements.

With regpect to its EAax policies, each Contracting
frate shall strive to accord fairnesa and equity in the
treatmant of iovestments of investors of the other
Coptracting Stace. Furtharmore, the Contracti Statas
ghall endeavour to econclude &R a.g-reemnnm?nr tha
avoidance of double taxation as soon as poaaibla.

ARTICLE 3
Host-favoured Hation Provislions

Rach Contracting State shall im its territory and
maritime zones accord investmentE and returns of
invastors of the othar ContEacsting Scace treatmeant nokt
lags fawourable than that which i1t acescds Eo
ipvestments and returna of ite owm ipwestors of TO
ipvectments and returns of investors of any third
stabe, whichever is Lhe most fawourable,

Bach Concracting State shall in ite rerritory and
maritime zonee  accord  investors  of tha other
Contracting State, as regards managemant, maintenance,
use, enjeyment of disposal of their invastmente ar any
other assseiated  actiwity, creatment oot 18Es
Favourable than thae which it accords o ite owi
investora or ko invastore of any third State, whichever
ig the most favourabla.



ARTICLE 4
Exosptions

Wothing in thia hgreenent shall ba interpreted as inposing a
legal obligatisn on either Contrasting State to extend to
the imvestora of the other contracting State, the banefit of
any treatment, preference ar privilege which nay bs accorded
to any other State or ita investors by wvirtus of the
fornation of a custems wnion, or economie union, a fres
trade area, reglonal or subregional arrangement or any othear
agreamant aor arcangement relating wholly or mainly to
tawatich or any reglonal or subregional Arrangenent
ralating to movement of capital or fromtier trade to which
such State may be a party.

ARTICLE 5
[T T tiom for D ga or Loas
1 Whan ifvestments J:T inveators of either Contracting
State suffer loss owing to war, other armad eonflict, a

state of national emergency, revolt, insurrection, rist
or othar ainilar events in the territory or maritime
zomes  of the other Contracting State, they shall be
acoorded by the latber Coptracting State trsatment as
ragarda restitution, imndemnification, compenaation or
othar @ettlement, not less favourable than that which
tha latter Contracting State accords te its own
investore or to lnveatars of any third State whichever
i® the most favourable,

2. Without prejudice to paragraph (1) of this Article,
inveaters of one Contracting State who in any of the
events referred to in that paragraph suffer damagae or
loss in the territory or maritime zones of the other
Contracting State resulting from:

{a} requisitioning of their property by its forces or
autherities,

(b] destruction of their property by ite forces or
authorities which was not caused in combat actiasm
or was not required by the necessity of the
situation,

shall be accorded just and adequate compensation for
the damage or loss sustained durimg the period of the
requisitioning or as a result of the destruckion of
the proparty. Rasulting payments shall bs freely
tranaferable without dalay.
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ARTICLE &
Haticnalisation or Expropriatisa

Investments of either Contracting State or any of
ita imvestors ahall not  be Bulbject co
gaqueatracion, confiscation or any @imilar
measures in the territory of maricime zonea of Ehe
other Concracting Stakte gave with the order of a
court of compecent jurisdictien in commercial and
sivil matcere  igaued in accordance with laws in
foree,

Investments of slther contracting ACaCe or any of
it investors ghall nokt pe  paclonallsad,
supropriated or subjected to any other measures of
digpossession, direct or indirect or having effect
eguivalant to natiomalisation or expropriationm in
the regritory or maritime gones of GChe other
Copkracting State except for a public purpose in
the national incerest of that Stace, and chen only
against prompt, adeguate and Juet Ccompensacion
and on conditicn that such measures are taken on
a non-dipcriminatory basis and in accordance with
domestic laws of geoeral application.

Such compengaticn shall cepresent the real value
of the investment concerned and shall be computed
on the basis of the market valus of the inveatmanc
immediately prior to the point of cime when the
deciaion ftor expropriaticm, naticnalisaticm or
disposseasion was announced or became publicly
known and ghall bDa decermined in accordance with
recognised principles of waluation such ag market

wvalug. Where the market valus cannob be readily
appertainad, the compensation shall be determined
in ascardance  with  gensrally  recognisad

principles of valaation and an eguitabla
principles takimg into account, inter alia, tha
capital invested, natural and site of investment,
depreciation, capital already repabriated,
replacemant value and other relevant factors.

The compefgation shall include interest atb the
current LIBOR rate of interest from the date of
mationaligaticn, digpogsession or expropriation
until the date of payment. The dscerminacion of
the compengation, in the absence of agraamant
baing reached between the inwvestor and the host
atata, shall be referred to the settlemsob
proceduras in  accordance with Article 9 of this
hgraemant. The cu'rg-!:nuut:i_{:n‘l. as finally determined
shall ke promptly paid and allowed to be
repatriated without dalay.



{d] Where & Contracting State nationalisss or
expropriates the assets of a company, Eirm or
other business asscclation or business concern,
which ip ootobiished ¢ liédenssd, wndsy She Lav in
force, in its territory or maritime zones and in
which the other Contracting State or any of its

investors ownsg ghares, stocks, debentures or
other rights or interest, it shall ensure that
prompt, adequate and just compensation is

received and allowed to be repatriated. Such
compensation ehall be determined on the basis of
the recognised principles of che valuation such as
the market walue of the shares immediately prior
to the point of time when the decision for
nationalisation or expropriation was announced or
became publicly known, The compensation shall
include interast at the current LIBOE rate of
intereat from the date of nationaligation or
expropriation until the dace of payment.

The provisions of paragraph 1 of this Article shall
also apply to the current returns £rom the investment
and, in the event of their reinvestment, the returns
therefrom, as well as, in the event of liguidation,
to the proceeds from the liguidacion.

ARTICLE 7
Tranafers

Bach Contracting State shall guarantee without delay
the transfer out of ite territory in any freely
convertible currency of :

[a} the ner profits, dividends, royalties, technical
assistance and technical service fees, interest
and other currenkt income accruing from any
investment by an inwvestor of the other Contracting
State;

[b} the proceeds accruing from the sale or the total
or partial liguidacion of any investment made by
an investor of the other Contracting State;

{e} funds in repayment of borrowings;

(4} the earnings of matiomals of the other Contracting
Scate who are allowed to work in connection with
an inwvescment in ite terricory;

(e} amounts spent for the management of the investment
in the cerritory of the other Contracting State or
a third State;

[f} additional funds necessary f£for the maintenance
of the inwvestment ; and



(gl compensation pureuant te Articles 5 and & and
other similar payments

2 Without restriccing che generalicy of Article 3 of this
Rgreement. the Contracting States undertake to accord to
transfers referred te in paragraph (1) of this Article a
treatment as favourable as that accorded to transfers
ariginating from investmencs made by investors of any third
State.

3 Por the purpose of this Agreement, exchange rates shall
he the rates effeceive for current transactlons ar
those which are determined in accordance with the
official rates agreed with the Incernational Monetary
Fund or, where such rates do nok exisr, the official
exchange rates for Special Drawing Rights or United
fraceg dollare or any @bhaer convartible currengy agrasd
betwesn the Contracting Staces;

Provided alwaye, that in the event of the incroduection of a
two-tier exchange rate system the appropriate rate of

exchange shall be applied.

4 Such transfers as abowve shall, however, be subject to
guch reascnable regulatory procedures as shall, from time to
time, be in force in the hoet State and shall likewise be
BURjALE ES EAS PLIARE &F 1EE JAVEPTMENE E2 IMPSEE  PEIEARARLE
restrictions for temporary periods not exceeding three
monkths o meet situations of fundamental economic
digequilibrium, provided that at least 50% of such transfers
are allowed to be repatriated during such pericds.

Article 8
Subrogation

i If a ~Contracting State (or its designated Agency)
maken payment to amy of 1its investors under an
indemnity or a guarantes it has granted in respect of
an investment or any part thereof in the territory or
marktima senes of the heset State, 9z has stheswics
becoms subrogated to any of the rights of such
investors, with respect to such imvestments, the host
State shall recognise:

{a) the right of cthe other Contracting State (or its
designated Agency} arising from the assignment,
indemnity or other subrogation whether under law
or pursuankt to a legal er, and

{B) ERaE Eh& oSEher  USHAEPACEIng  SEatée  (ar  its
degignated Agency} ig enticled by wvirtus of
subrogation to enforce such right.



2 If such other Contracting State any amounts in such
manner as above, it shall be accorded in respect
thereof treatment not less favourable than that
accorded to the funds of investors of the host State or
cf any third State whichever is the most favourable
deriving from investment activities similar te those in
which the party indemnified was engaged.

ARTICLE 9
Settlement of Investment Disputes

1 Any dispute arising out of an investment, between
either Contracting State and an investor of the other
Contracting State, shall, as far as possible, be settled by
censultations and negotiations between the parties to the
dispute.

2 If the dispute cannot be resolved through consultations
and negotiations, then the dispute shall be submitted for
settlement in accordance with the applicable dispute-
settlement procedures upon which a contracting State and an
investor of the other Contracting State have previously
agreed. With respect to expropriation by either Contracting
State, any dispute-settlement procedures specified in an
investment agreement between such Contracting State and such
investor shall remain binding and shall be enforceable in
accordance with the terms of the investment agreement and
treaties and other international agreements regarding
enforcement of arbitral awards to which such Contracting
State has subscribed.

i fa) In the event that the dispute has not been
resolved under the procedures specified above, the
investor concerned may choose to submit the
dispute in writing to the International Centre for
the Settlement of Investment Disputes ("Centre")
for settlement by conciliation or binding
arbitration at any time, if, within three (3]
months of the date upon which it arose (i) the
dispute has not been settled through consultations
and negotiations; or (ii ) the dispute has not for
any reason in good faith, been submitted for
resolution in accordance with any applicable
dispute-settlement procedures previously agreed to
by the parties to the dispute.

(k) Each Contracting State hereby irrevocably
congents in advance to the submission of an
investment dispute to the Centre for settlement
by conciliation or binding arbitration. This
consent implies renunciation of the reguirement
that the internal administrative or judicial
remedies should be exhausted.



(c) Conciliatien er binding arbitration of such
disputes shall be done in accordance with the
provisions of the Convention on the settlement of
Investment Disputes Between States and Natiocnals
of Other States ("Convention") and the Regulations
and Rules of the Centre.

In any proceeding judicial, arbitral or otherwise,
concerning an investment dispute between it and an
investor of the other contracting state, a Contracting
State shall not assert, as a defence, its immunity.
Any counter-claim or right of set-off may not be based
on the fact that the investor concerned has received
or will receive, pursuant to an insurance contract,
indemnification or other compensation for all or part
of its alleged damages from any third party whatsocever,
whether public or private, including such other

Contracting State and its subdivisions, agencies and
instrumentalities. Notwithstanding the foregoing, an
investor of the other Contracting State shall not be
entitled to compensation for more than the wvalue of its
affected assets, taking inte account all sources of
compensation within the territory of the State liable
for compensation.

For the purpose of any proceedings initiated befere the
Centre in accordance with this Article, any company
that, immediately prier te the occurrence of the event
or events giving rise to the dispute was a company of
the other Contracting sState, shall be treated as a
natiocnal or company of such other Contracting sState,

Neither Contracting state shall pursue through

diplomatic channels any matter referred to arbitration
until the proceedings have terminated and a Contracting
State has failed to abide by or to comply with the
award rendered by the Arbkitral Tribunal

In case the Convention is not applicable, then the
dispute shall be settled by an ad hoc arbitration.

ARTICLE 10
Settlement of disputes between the Contracting States

Should any dispute arise concerning the interpretation
or application of this Agreement the Gowvernments of the
Contracting States shall try to settle the same by
negotiations.

If the dispute cannot be so Settled within three months
it shall, upon the request of either Contracting State,
be submitted to an Arbitral Tribunal in accordance with
the provisions of this article

11



3 The Arbitral Tribunal shall be constituted in the
following way. Within twe months of the receipt of the
request for arbitration, each Contracting State shall
appoint one member of the Tribunal. The two members
gshall then select a national of a third state which has
diplomatic relations with the twe Contracting States to
act as Chairman (hereinafter referred teo as the
Chairman) . The Chairman shall be appointed within
three months from the date of appointment of the other
two members.

4 If within the periods specified in paragraph 3 of this
Article either party shall not have appointed its
arbitrator or the two arbitrators shall not have
agresed on the Chairman a reguest may be made to the
President of the International Court of Justice to
make the appointment. If he happens to be a
national of either Contracting State or if he is
otherwise prevented from discharging the said
function, the Vice-President shall be invited to make
the appointment. If the Vice-President alsoc happens
te be a national of either Contracting State or is
prevented from discharging the =said function, the
member of the International Court of Justiece next in
seniority who is not a national of either Contracting
State shall be invited to make the appointment.

5 The Arbitral Tribunal shall reach its decision by a
majority of wvotes. Such decisien shall be binding.
Each cContracting State shall bear the cest of its own
arbitrator and its counsel in the arbitral
proceadings; the ceost of the Chairman and the
remaining costs shall be borne in egual parts by bhoth
Contracting States The Arbitral Tribunmal shall
determine its own procedure.

ARTICLE 11
Relations between Governments

The provisions of the present Agreement shall apply
irrespective of the existence of diplomatic or consular
relations between the Contracting States.

ARTICLE 12
Application of Other Rules and Special Commitments

1 Where a matter iz governad simultaneously both by
this Agreement and by another international agreement
to which both Contracting States are parties, or by
general principles of international law nething in this
hgreement shall pravent either Contracting State or any
of its investors who own investments in the territory
or maritime 2zonas of the other Contracting State
from taking advantage of whichever rules are the more
favourable to his case.

12



2 If the Etreacment to be accorded by one Contracting
State to investors of the other Contracting State in
accordance with its laws and regulations or other
sperific provisions or contracts 15 more favourable
than chat accorded by this Agreement, the more
favourable treatment shall be accorded.

3 Either Contractcing State shall observe any other
gbligation it may have entersd inte with regard
to investments in its territory or maritime zones by
investors of the other Contracting State.

ARTICLE 13
Entry into Force

This Agreement shall enter into force cn the latter date on
which either Contracting State notifies the other that its
constitutional regquirements for the entry into force of this
Agreement have been fulfilled.

ARTICLE 14
Puration and Termination
1 This Agreement shall remain in force for a periecd of
thirty (30} years and shall centinue in foree

thereafter for a similar pericd or periods unless, one
year before the expiry of the inor any subseguent
periods, either Contracting State notifies the other
in writing of itg intention to terminate the Agresament.
The notice of termination shall become effective omne
Vear after it has been received by the other
Contracting State.

2 In respect of investments made prior to the date when
the notice of terminatien of this Agreement becomes
effective, the provieions of this Agreement shall

continue to be effective for a pericd of twenty {(20]
years from the date of termination of the present
Agreement .



In witnegg whereof the undersigned duly authorised thereto
hawve signed this Agreement.

Done in duplicate at Kuwait on this 13th day of April 1935,
corresponding to 19th day of Thulgida 1415H., in the English
and Arabic languages both texts being egually authentic.

For Malta For the State.of Kuwait

- )



