- AGREEMENT Y

BETWEEN Chi s

" THE GOVERNMENT OF THE
~ REPUBLIC OF SINGAPORE

" THE GOVERNMENT OF THE
~ REPUBLIC OF KENYA

- THE PROMOTION AND PROTECTION oE- EERE

INVESTMENTS



PREAMBLE

The Government of the 'Republi'c ofSinga{laore and the Government of the Reﬁublie of Keflya L

(hereinafter referred to individually as a “Contracting Party”, and collectively as the
“Contracting Parties”™),

" DESIRING to create favourable conditions for greater economic eo—o.pe'ration' between them -
and in particular for investments by investors of one Contracting Party in the territory of the
other Contractmg Party based on the pnnc:lples of equality and mutual benefit;

) 'RECOGNISING the xmportant contrlbutlon mvestments can make to sustamabie development :

and seeking to promoté, protect and facilitate such investments within the territories of the -

Contractlng Pames

S REAFFIRMFNG the rtght of the Contractmg Partles to regu]ate and to mtroduce new measures_ =

~ such as health, safety and environmental measures relating to investments in their terrstones in.

. order to meet natlonai pohcy objectlves and

e RECOGNISING that the encouragement and rec1proca1 protectlon of such mvestments w111 be . .

conducive to stimulating business initiative and increasing prosperity in both States,

HAVE AGREED AS FOLLOWS: =



CHAPTER I: GENERAL PROVISIONS

ARTICLE1
DEFINITIONS

For the purposes of thls Agreement

enterpnse theans any entity constrtuted or orgamsed under apphcable law and whether

privately or governmentally owned or controlled, including a corporation, trust, partnership, - - B

sole proprietorship, joint venture, association, or similar organisation; and a branch of an - )

enterprise'.

| freely usable currency ‘means “free}y usable currency as determlned by the Internatlonal'
Monetary Fund under its Articles of Agreement and any amendments thereto; -

mvestment means every kmd of asset, owned or controlled dlrecﬂy or mdlrectly, by an.ﬁ' f | o
investor, that has the characteristics of an investment, including such characteristics as the’ .~~~
commitment of capital, the expectation of gain or profit, or the assumption of risk. Forms that ~ -

an investment may take inciude but are not limited to:-

ERNCEY
o

© -
@

@

shares stock and other forms of equ:ty partrc;patxon in an enterpnse mcludmg :
nghts derived therefrom SR SR . -

bonds debentures and Ioans and other debt 1nstrurnents 1ncludmg nghts_
derwed therefrom AT - .

'futures optlons and other denvatlves

'turnkey, constructlon management productlon concessxon revenue»sharlng,-' L
- and other similar contracts; . :

claims to m'one'y' or to any contractual performance related to a business and

having an economic Value'

mtellectual property nghts and goodwrll
hcences and snmlar nghts conferred pursuant to appheabie domes’nc law, -
including any concession to search for, cultivate, extract or exploit natural

TeSOUrces;

other tangibie or int'angible; movable or immovable property; ‘and related
property rights, such as leases, mortgages, liens, and pledges; and '

‘returns that are reinvested; -

“Loans and other debt instruments” described in subparagraph (b) and “claims to

money or to any contractual performance” described in subparagraph (e) of this
definition refer to assets which relate to a business activity and do not refer to assets
which are of a personal nature, unrelated to any business activity;



Any alteratlon of the form in Wthh assets ate invested or remvested shall not affect thelr
character as investments. :

For greater certainty, “investment” does not include: -

(@)
(b)
'.(c) .

‘debt securities issued by a government or loans to a govemment;

an order or judgment entered in a judicial or administrative action; and. .

claims to money that arise solely from commiercial contracts for the sale of -
goods or services, or the extension of credit in connection with a commercial -
transaction; -

‘investor mean‘s_:-'. c

®

an enterprlse of'a Contractlng Party, or

a natural person who res:des in the temtory of a Contractmg Party or elsewhere
and who under the law of that Contractmg Party is a citizen of that Contracting
Party, B ' o

that has made an 1nvestment

" measure means any measure by a Contraetfng’ Party, whether in the form of a law, regulation,
- rule, procedure, decision, administrative action, or any other form, and includes measures takeri
by central, reglonal or locai governments and authormes or statutory b0d1es, R o

i 'return means ari amount yxelded by or denved from an 1nvestment 1ncludmg proﬁts dxv:dends o
© interest, capital gains, royalty payments, payments in connection w1th intellectual property
' rlghts and all other lawful income; and :

'terrlt'ory' means:

'('b)_

in .res.pect of the Repubhc of Singapore: its land territory, internal waters and

territorial sea; as well as any maritime area situated beyond the territorial sea
which has been or might in the future be designated under its national law, in

accordance with international law, as an area within which Singapore may . =

exercise sovereign rights or jurisdiction with regards to the sea, the sea-bed, the
subsoil and the natural resources; and . -

in tespect of Republic of Kenya: all territory of Kenya in state boundaries,
including internal territory and territorial waters and also the exclusive -
economic zone, maritime zones, and all installations erected thereon, as defined

in its national law, in accordance with international law, over which Kenya - -
exercises its sovereign rights with respect to exploration, exploitation, =

conservation and management of natural resources of the seabed, its subsoil and
the superjacent waters. o



: : ARTICLE 2 .
" APPLICABILITY OF AGREEMENT

1. Each Contracting Party shall admit the entry of investments made by ifivestors of fhe:_
other Contracting Party pursuant to its applicable laws and regulations. :

2. The provisions in this Agreement shall apply to all investments made by investors of
one Contracting Party in the territory of the other Contracting Party, whether made before or
after the entry into force of this Agreement, but shall not apply to claims arising out of events -
which occurred, or claims which had been raised, prior to the entry into force of this Agreement.

3. ' This Agreement shall not apply to subsidies or grants provided by a Contracting Party, -
including government-supported loans, guarantees, and insurance, or to any conditions
attached to the receipt or continued receipt of such subsidies or grants, whether or not such- '
subsidies ot grants are offered exclusively to investors of the Contracting Party or investments
of investors of the Contractmg Pax‘cy '



' CHAPTER IT: PROTECTION

ARTICLE3 .
TREATMENT OF INVESTMENT |

1. Each Contractmg Party shall accord to investors and investments- of the other_'
Contracting Party fair and equitable treatment and full protection and security.

2. For greater ce.rt'aint'y:'

(a) | falr and equxtable treatment requtres each Contractlng Party not to deny access .
to Justlce in any legal or administrative proceedmgs - :

(b) 'ﬁlll protectlon and securlty requlres each Contractmg Party to take such" -
: measures as may be reasonably necessary to ensure the protection and secunty
of the investment; and- o -

Q) "the'c':once'pt's' of “fair and equitable treatment” and “full protection and security”
.+ do not require treatment in addition to or beyond that which is required under

the customary international law minimum standard of treatment of aliens, and -

do not create additional substantive rights. : :

o3 ' For greater certainty, each Contracting Party may, in accordance with its laws and

- regulations, grant incentives, treatment, preferences or privileges through special policies or-
measures to its own investors for the purpose of promotmg small and medium sized enterprises -
and mfant 1ndustrles in 1ts temtory : - - -
4 .: _- : A determmatxo'n that there has been a breach of another provision of this Chapter, or of
" a separate international agreement, does not establish that there has been a breach of this Article. -

R "ARTICLE 4 - :
MOST FAVOURED-NATION TREATMENT

1 . Each Contractmg Party shalI accord to 1nvest0rs of the other Contractmg Party3

“treatment no less favourable than that it accords, in like circumstances, to investors of any non- ©

Contracting Party with respect to the management conduct, operation, and sale or other '-
dlsposmon of rnvestments x : '

C2L Each Contracting Party shall accord to investments of investors of the other Contracting
Party treatment no less favourable than that it accords, in like circumstances, to investments in
its territory of investors of any non-Contracting Party with respect to the management, conduct,
operation, and sale or other disposition of investments. - e

3. For greater certainty, a determination’ of whether treatment is accorded “in like - '
circumstances” under Article 4 (Most-Favoured-Nation Treatment) depends on the totality of

the circumstances, including the sector the investor is in, the aim of the measure, and whether - -

the relevant treatment distinguishes between mvestors or investments on the basis of legitimate
public welfare Ob_]eCt]VBS - :



“4.""" The provisions of this Article shall not be construed so as to oblige ore Contracting -
Party to extend to the investors of the other Contracting Party and investments of investors of = -

the other Contracting Party the benefit of any treatment, preference or privilege resulting from: .

(a)  any existing or future customs union, free trade area, free trade arrangement, - =
-~ common market, monetary union or similar international agreement or other

forms of regional cooperation to which either of the Contracting Parties is or N

may become a party; or the adoption of an agreement designed to lead to the
formation or extension of such a union, area or arrangement; :

(b).  any existing bilateral investment agreements (also commonly referred to as
© “investment guarantee agreements”, “investment promotion and protection’
agreements”’, or “international investment agreements”);

“ (c).” any existing or future international investment agreements between or among

' Member States of the Association of South-Fast Asian Nations (ASEAN),
including investment agreements between or among Member States of ASEAN '

and any one or more third States;

(d)  any existing or future international inVe:stmént'agreeinents between or .amo.ng.'-_ '
African Union (AU), Common Market of Eastern and Southern Africa
(COMESA) or East Africa Community (EAC) Member States, including

investment agreements between or among Member States of AU, COMESA or o

EAC and any one or more third States; or

(¢) - ‘any arrangement with a non-Contracting Party or parties in the same -
geographical region designed to promote regional cooperation in the economic, = .
social, labour, industrial or monetary fields within the framework of specxﬁc S
prOJects _ -

5. For greater certainty, paragraphs 1 and 2 shall not be construed as granting to investors
options or procedures for the settlement of disputes other than those set out in Section One

(Settlement of Disputes between a Contracting Party and an Investor of the other Contractmg R

Party) of Chapter III (Dispute Settlement) of this Agreement.

ARTICLES -
EXPROPRIATION

1. Nezther Contractmg Party shall nattonahse expropnate or subject to measures havmg L

effect equivalent to nationalisation or expropriation (hereinafter referred to as “expropriation”) :
the investments of investors of the other Contracting Party unless such a measure is takenona ..

non-discriminatory basis, for a public purpose, in accordance with due process of law, and upon. - -
payment of compensation in accordance with this Article. o

© 2. The expropriation shall be accompanied b'y'th"e payment of prompt, adequate. and

effective compensation. Compensation shall be equivalent to the fair market value of the -
expropriated investment immediately before the expropriation or before the impending
expropriation became public knowledge, whichever is earlier. Such compensation shall be



| éffe’ct'ively'r"ea.lis'able',. freely nsabie,' and ﬁéely transferablé in ac'cordancé with' Article 7

(Transfers) and made without undue delay. The compensation shall include interest at a
commercially reasonable rate for that currency, accrued from the date of expropriation untll

the date of payment

3 Notwrthstandmg paragraphs 1 and 2 any measure of exproprlatlon relatmg to land e
which is defined in the domestic legislation of the respective Contracting Party on the date of
entry into force of this Agreement, shall be for a purpose and upon payment of compensation
in accordance with the aforesaid !eglslatron

4 'Any'méaSure of expropriation or valuation may, at the request of the investors affected,
be reviewed by a judicial or other independent authority of the Contracting Party taking the

measure in the manner prescribed by its laws.

5. This Article does not apply to the issuance of c.(.)'r'nplulsory licenses granted in relation.

~ to intellectual property rights, of to the revocation, limitation or creation of intellectual property. = -
-~ rights, to the extent that such issuance, revocation, limitation or creation is consistent with the

Agreement on Trade-Related Aspects of Intellectual Property Rights in Annex 1C to the

. Marrakesh Agreement Estabhshmg the Warla’ Trade Orgamzatzon done at Marrakesh on 15 - o
- April 1994. . L

6. The prov131ons of th1s Artrcle are to be mterpreted in accordance wath Annex 1_ L
B (Exproprlatlon) ' : : '

PRR ARTICLE6 L
i COMPENSATION FOR LOSSES

1o Investors of ohe Contractmg Party whose 1nvestments in the temtory of the other -
Contractmg Party suffer losses owing to war or other armed conflict, civil disturbances, a state

of national emergency, revolt, insurrection, riot or other similar situations in the territory of the : :
latter Contracting Party, shall be accorded by the latter Contracting Party treatment, as regards " - -

‘restitution, indemnification, compensation or other settlement, if any, no less favourable than
that which the latter Contracting Party accords to investors of any non-Contracting Party or to "

its own investors, whichever is more favourable. Any resulting compensation shall be made = .

in freer usable currency and be freely transferable in accordance with Article 7 (Transfers)

| 2;_-_ Notwnhstandmg paragraph 1, if an mvestor of a Contractmg Party, in the sﬂuatlons :
referred to in paragraph 1, suffers a loss in the territory of the other Contracting Party resulting - -
from: . . R -

(a) requisitioning of its investment or'part thereof by the latter’s forces or authorities; -
(b)  destnuction of its investment or part thereof by the latter’s forces or authorities, -
- which was not required by the nece551ty of the situation, '

o the Iatter Contracting Party shall pr0v1de the mvestor restrtutlon compensatron or both as
appropriate, for such loss. :



ARTICLE7 *
TRANSFERS

1. Each Contracting Party shall permit all transfers relating to investiments in its territory
of an investor of the other Contracting Party to be made freely and without delay into and out. -
of its territory. Such transfers include:

contributions to capital, including the initial contribution;

G
®) proﬁts, dividends’, capital gains, and proceeds from the sale of all or any part of .
: thc investment or ﬁ'om the partial or complete liquidation of the investment; -
(c) 2 Interest royaIty payments management fees and technical assmtance and other '.
R fees, -
e (d:)'.' : payments made undera contract entered into by the 1nvestor or its mvestment .
= mcludlng payments made pursuant toa loan agreement
(o) . payments made pursuant ‘to Artrcle 5 (Exproprratlon) and Artlc]e 6
S (Compensatren for Losses), and _ o
L (f): : . payments arlsmg under Chapter i (D1spute Settlement)
2.'.' “ Each Contractlng Party shali perrmt such transfers to be madeé in a freely usable - .'

currency at the market rate of exchange prevalhng at the time of transfer

3 . Notw1thstand1ng paragraphs 1 and 2 a Contractmg Party may prevent a transfer through i _
the equrtable non- drscrlmrnatory, and good falth apphcatlon of its laws relatmg to: :

o
o
©

| (‘dj‘ __

(e) )
o

' (g){ -

bankruptcy, msolvency, or the prote‘ctlon of the ri ghts'of crechtors; S
i'ssuing, trading, or dealin'g"in securities, futures, options,'or derivatives;

financial reporting or record keeping of transfers when néceSsary to assist law
enforcement or financial regulatory authorities;, :

crrmmal or penaE offences

ensurlng comphance wrth orders or Judgments in Jndlcrai or admmlstratlve- _
proceedlngs : '

somai secunty, pubhc retlrement or compuisory savmgs schemes or

ta"xatron--. -

4 Nothing in this Agreément shail affect the r'ig'hts and obligations of the members of the -

International Monetary Fund under the Articles of Agreement of the Fund, including theuse of =

exchange actions which are in conformity with the Articles of Agreement, provided that a.
Contracting Party shall not impose restrictions on any capital transactions inconsistently with



its obligations under this Agreement regarding such transactions, except under Article 8 -
(Restrictions to Safeguard the Balance of Payments) or at the request of the Fund.

' ARTICLE 8 :
RESTRICTIONS TO SAFEGUARD THE BALANCE OF PAYMENTS

1. In the event of serious balance of payments and external financial dxfﬁcultres, or threat
thereof, a Contracting Party may adopt or maintain restrictions on‘payments or transfers related
to investments. It is recognised that particular pressures on the balance of payments of a -
Contracting Party in the process of economic development may necessitate the use of
restrictions to ensure, inter alia, the maintenance of a level of financial reserves adequate for -
the :mplementat:on of its programrne of economic development. : '

2 ; The restrlctlons referred fo iti paragraph 1 shali

- (a) " .'be eonsrstent thh the Articles ongreement of the Intematlonal Monetary Fund . o

®)y av01d unnecessary damage to the commermal economic and financial mterests L
oo ofthe other Contractmg Party,

| (c) " not exceed those necessary to deal w1th the circumstances described 1n-'_ L

paragraph 1;

| (d)" ~ be temporary and be phased out progressweiy as the situation” spemﬁed 1n' |
L paragraph 1 1mproves and N o :

- '(e')_'_  be apphed on a non- dlscrlmtnatory basrs such that the other Contractlng Party =
s treated no less favourably than any non Contractmg Party '

3.0 Any restrlettons adopted or malntamed under paragraph 1 or any changes therem sha11 o
be promptly not1ﬁed to the other Contracting Party. '

4 o The Contractmg Party adopttng any restnettons under paragraph { shall commence -

consultations with the other Contracting Party in order to review the restrictions adopted by it.

© ARTICLE9
SUBROGATION -

1. In the event that either Contraeting Party (or any agency, institution; statutory body or. _ o
corporation designated by it), as a result of an indemnity it has given in respect of an investment .

or any part thereof, makes payment to its own investors in respect of any of their claims under

this Agreement, the other Contracting Party acknowledges that the former Contracting Party -

(or any agency, institution, statutory body or corporation designated by it) is entitled by virtue

of subrogation to exercise the rights and assert the claims of its own investors. The subrogated. o

rights or claims shall not be greater than the original rights or claims of the said investor. . = -

2. Where a CbntraCting Party (or any ‘dgency, institution, statutory body or corporatiOn .
designated by it) has made a payment to an investor of that Contracting Party and has taken



over the rights and claims of the investor, that investor shall not be entitled to pursue those -
rights and claims against the other Contracting Party, unless authorised to act on behalf of the
Contracting Party (or any agency, institution, statutory body or corporation designated by 1t)

makmg the payment



CHAPTER II: DISPUTE SETTLEMENT .
SECTION ONE: SETTLEMENT OF DISPUTES BETWEEN A CONTRACTING
PARTY AND AN INVESTOR OF THE OTHER CONTRACTING PARTY -
ARTICLE 10
SCOPE

1.. " This Section shall apply to disputes between a Contracting Party and an investor of the: :

other Contracting Party concerning an alleged breach of an obligation of the former Contracting
Party under this Agreement which causes loss or damage to the investor or its investment. '

2. - This Section shall not apply to any dispute concerning any measure adopted or

- maintained or any treatment accorded to investors or investments by a Contracting Party in- - -

.. respect of tobacco or tobacco-related products’ that is aimed at protecting or promoting human
B health o :

o  ARTICLE1LL
INSTITUTION OF ARBITRAL PROCEEDINGS

1. ._: : The drsputmg partres shall 1n1t1a11y seek to resolve the dlspute by consultatrons and -

S negohatlons

e The disputrng'.mv'estor' may also' submit the dispute to a competent court ‘or an .
administrative trr‘ounal of the Contractmg Party in whose temtory the investment is made

3. Where the dxspute cannot be resolved as provrded for under paragraph 1 w1th1n twelve
( 12) months from the date of a written request for consultations and negotiations, then, unless
the d1sput1ng part1es agree otherwise, the drsputmg mvestor may submit the dispute to:.

() arbitration under the Convemzon on the Settlemenr af Invesrment Dzsputes :
between States and Nationals of other States, done at Washington on March 18,
1965 (“ICSID Convention”); and the Rules of Procedure for Arbitration
Proceedings (Arbitration Rules), as amended and in effect on April 10, 2006,

provided that both the respondent Contracting Party and the Contracting Party=. o

of the disputing investor are pames to the ICSID Convention;

S by - arbltratron under the Rules Govemmg rhe Addzrzonal Faczlzzy for rhe- E
. Administration of Proceedings by the Secretariat of the International Centre for
Settlement of Investment Disputes, as amended and in effect on April 10, 2006
(“ICSID Additional Facility Rules”), provided that either the respondent
Contracting Party or the Contractmg Party of the disputing investor is a party to -
the ICSID Convention; : : :

! For the purpose of this Agreement,"‘tObacco products” means'pro'&uets"mrder Harmonised System Chapter 24
(Tobacco and Manufactured Tobacco Substifutes) dnd’ tobacco-related products falling outside Harmonised
System Chapter 24 (Tobacco and Manufactured Tobacco Substitutes). .



. _(d). |

arbitration under the Arbitration Rules of the United Nations Commission on

International Trade Law, as adopted by the United Nations General Assembly e

on 15 December 1976 (“UNCITRAL Arbitration Rules”); or

any other arbltral institutions or under any other arbitration rules if the dlsputmg N . .

parties so agree

For the avmdance of doubt, the d1sput1ng investor may submxt a clalrn on its own behalf in
respect of loss or damage that has been incurred by the disputing investor, or on behalf of an
enterprise of the respondent Contracting Party that the disputing investor owns or controls,
either directly or indirectly, in respect of loss or damage that has been incurred by the enterprlse. :

' :4. Each Contractmg Party hereby consents to the subrmsswn of a dispute to arb1tratxon :
under paragraph 3in accordance with the prov1s1ons of this Section, condrtronal upon: . '

X (a)

the subm1551on of the d1spute to such arb1tratlon takmg place w1th1n three (3): o

years of the time at which the disputing investor became aware, or should -

- reasonably have become aware, of a breach of an obligation under this
- Agreement causmg loss or damage to the dlsputmg investor or its investment; - -

the d:sputmg investor prov1dmg written consent to arbltratron in accordance'
- with the provxs:ons set out in thxs Sectron and :

the d:sputxng mvestor prov1d1ng ertten notlce which shall be submxtted at least '

ninety (90) days before the claim is submitted, to the respondent Contractmg o
' Party of its mtent to submit the dlspute to such arbitration and wh1ch L

: (l)_. o | states the name and address of the dlsputing investor and ‘where'a’®

dispute is submitted on behalf of an enterprlse the name, address, and -
: place of constltutlon of the enterprlse, S . L

(i) nommates one of the fom referred to in paragraph 3 as the forum for_'
' dispute settlement o : :

(i) Waiyes its right to initiate or continue any proceedings before any court
or administrative tribunal under the disputing Contracting Party’s law,
or any proceedings {excluding proceedings for interim measures of
protection referred to in paragraph 1 of Article 15 (Interim Measures of
Protection and Diplomatic Protection)) before any of the other dispute
settlement fora referred to in pa:ragraph 3 in relation to the matter under"
dlspute and SR :

(iv) brleﬂy summiarises the alleged breach of the respondent Contractrng' N
' Party under this Agreement (including the provisions alleged to have.
been breached), the legal and factual basis for the dispute, and the loss - -

or damage allegedly caused to the disputing investor or its investment by :
reason of that breach :

For greater certamty, fallure to meet any of these pre—condmons nulhﬁes a Contractmg Party s
consent under this paragraph R SRR _

'22-..- AR



5. - The consent under paragraph 4 and the submission of a claim to arbitration under this.

Section shall satisfy the requirements of:

(a) . Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID.
: Additional Facility Rules for written consent of the parties to the dispute; and -

| ('b). " Article 11 of the Convention on the Récognition and Enforcement of Fbréign _

Arbitral Awards, adopted at the United Nations in New York on June 10, 1958 .

(“New York Convention™) for an “agreement in wntlng

6. A clalm that is submxtted for arbltratlon under thls Section shalI be con31dered to arise
out of a commiercial relationship or transaction for purposes of Article 1 of the New York
Convennon _ - : '

R ARTICLE 12 :
CONSTITUTION OF THE ARBITRAL TRIBUNAL

.' ; 1 L Unless the dlsputmg pames otherwxse agree the arbltral trlbunal (the “tr1buna1”) shall o
* be composed of three arbitrators, who shall not be nationals or permanent residents of either

Contracting Party. Each disputing party shall appoint one arbitrator and the disputing parties
shall agree upon a third arbitrator, who shall be the chairman of the arbitral tribunal. If an

arbitral tribunal has not been established within ninety (90) days from the date on which the -

- claim was submitted to arbitration, either because a disputing party failed to appoint an-
" arbitrator or because the disputing parties failed to agree upon the chairman, the Secretary-
- General of the International Centre for Settlement of Investment Disputes (“ICSID™), upon

request of either disputing party, shall appoint, at his own discretion, the arbitrator or arbitrators. - |

not yet appointed. If the Secretary-General is a national or permanent resident of either
* Contracting Party, or he or she is otherwise unable to act, the Deputy Secretary-General, who -

is not a national or permanent resident of either Contracting Party, may be invited to make the -
necessary appomtments : SRR : '

.2.. o The arbatrators shall:

(a)-.' have experience or expertise in public international law or intemational
. investment law; : S

O be.'ind'e'peﬁdént from the Contracting Parties and the disputing investor, and hot +
' be affiliated to or receive instructions from any of them; and :

| () be free of conflict of mterest and shall dlsclose any issues that may glve rise to E
' conflict of Interest - :

3. The honudisputing Contractmg Party may make oral and written submissions to the -
tribunal regarding the interpretation of this Agreement. ; :



. ARTICLE 13 .
'PLACE OF ARBITRATION.

 Unless the disputing parties otherwise agree the tribunal'shall determine the pface of arbitration '_ L

in accordance with the applicable arbitration rules, provided that the place shall be in the :
territory of a State that is a party to the New York Conventlon

. ARTICLE14 .
" THE ARBITRAL PROCEEDINGS

1o A tnbunal established under this Section shaH decrde the issuésin drspute in accordance
with this Agreement and the apphcable rules and principles of international iaw

2.0 Wlthout pre}udlce toa trlbunal’s authorlty to address other objectrons asa prelrmlnary-
- quéstion, such as an objection that a dispute is not within the competence of the tribunal, a~
tribunal shall address and decide as a preliminary question any objection by the respondent

- Contracting Party that, as a matter of law, a claim submitted is not a claim for which an award_ L

in favour of the dlsputlng 1nvestor may be made under Artrcle 16 (Award)

(a):- Such objectton shall be submrtted to the trlbunal as soon as p0551ble after the'
‘ tribunal is constituted, and in no event later than the date the tribunal fixes for
- the respondent Contracting Party to submit its counter-memorial (or, in the case
- of an amendment to the notice of arbitration, the date the tribunal fixes for the
' respondent Contractmg Party to submrt 1ts response to the amendment)

ERIEE () R on rece1pt of an objectmn under thls paragraph the trrbuna} shall suspend any o
.. proceedings on the merits, establish a schedule for considering the objection:

. consistent with any schiedule it has established for considering any other =

"+ preliminary question, and issue a decrslon or award on the objectron stating the o

' grounds therefor. - : : '

(©) n dec1d1ng' an o‘ojection under this paragraph, the tribunal shall assume to be
.~ true the disputing investor’s factual allegations in support of any claim in the
‘notice of arbitration (or any amendment thereof) and, in disputes brought under . -
the UNCITRAL Arbitration Rules, the statement of claim referred to in the =
relevant article of the UNCITRAL Arbitration Rules The tribunal may also.
consrder any relevant facts not m dlspute " ' : SR

"(d')" The respondent Contr'actmg Party does nor"w.aive any-' obje'ct'io'n' as to

competence or any argument on the merits merely becausg the respondent o
Contracting Party did or did not raise an objection under this paragraph or make -
use of the expedited procedure set out in paragraph 3 L

3 I the event that the respondent Contractlng Party 50 requests w1thm forty—ﬁve (45)'-

days after the tribunal is constituted, the tribunal shall decide on an expedited basis an objection’ - o

under paragraph 2 and any objection that the dispute is not within the tribunal’s competence.
The tribunal shall suspend any proceedings on the merits and issue a decision or award on the
objection(s), stating the grounds thereof, no later than one hundred and fifty (150) days after
the date of the request. However, if a disputing party requests a hearing, the tribunal may take o
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an additional thirty .(3'()).days to issue the decision or award. R'e'gardless of whether a h.e'aring" o
is requested, a tribunal may, on a showing of extraordinary cause, delay issuing its dec1510n or
award by an additional brief period, which may not exceed thirty (30) days

4. When decrdmg the respondent Contractmg Party s objection under paragraph 2or 3,
the tribunal may, if warranted, award to the prevailing disputing party reasonable costs and -
attorney’s fees incurred in submitting or opposing the objection. In determining whether such
an award is warranted, the tribunal shall consider whether either the claim of the disputing_
investor or the respondent Contracting Party’s objection was frivolous, and shall provide the
disputing parties a reasonable opportunity to comment.

Lo ' Lo ARTICLEIS S ;
INTERIM MEASURES OF PROTECTION AND DIPLOMATIC PROTECTION '

1-._- " Nelther Contractlng Party shali prevent the dtsputlng investor from seekrng 1nter1m o O
" ‘measures of protection, not involving the payment of damages or resolution of the substance =
of the matter in dispute before the courts or administrative tribunals of the respondent . -

Contracting Party, prior to the institution of proceedings before any of the dispute settement

. fora referred to in paragraph 3 of Article 11 (Instltutton of Arbitral Proceedmgs) for the_. -

preservatlon of its nghts and interests. - .-

C2ns Netther Contractlng Party shali glve dtplomatlc protectton or brlng an 1nternattonal :

' cIalm, in respect of a dispute which one of its investors and the other Contracting Party shall - -
" have consented to submit or have submitted to arbitration under this Section, unless such other
Contracting Party has failed to abide by and comply with the award rendered in such dispute.

.. Diplomatic protection, for the purposes of this paragtaph, shall not include exchanges or -
PR correspondence for the sole purpose of fac111tat1ng a settlement of the dlspute -

"ARTICLE 16
AWARD

1. Where a tnbunal makes a ﬁna} award agalnst a respondent Contractlng Party, the :
- tribunal may award, separately or in combination, only :

- (a)_ = monetary damages and any apphcable interest; and
B (b) o restxtutlon of property, in Wthh case the award shall prov1de that the respondent -
' Contracting Party may pay monetary damages and any applicable interest in lieu -

of restitution.

A trtbunal may also award costs and attorney S fees in accordance w1th this Sectlon and the -
applicable arbitration rules. : ' :
2. - Any arbitral award shall be final and binding upon the dispnting parties. Each o
Contracting Party shall ensure the recognition and enforcement of the award in accordance
with its relevant laws and regulatlons L e



3. Wthiere a claim is submitted on behalf of an entérprise of the respondent Contracting
Party, the arbitral award shall be made to the enterprise.

4. In any arbitration conducted under this Section, at the request of a disputing party, a |
tribunal shall, before issuing a decision or award on liability, transmit its proposed decision or-

award to the disputing partics. Within sixty (60) days after the tribunal transmits its proposed = -

decision or award, the disputing parties may submit written comments to the tribunal -
concerning any aspect of the proposed decision or award. The tribunal shall consider any such

comments and issue its decision or award not later than forty-five(45) days after the exprratron _
of the srxty (60) day comment per1od

CARTICLE17
'CONSOLIDATION

R : Where two or more clarms have been submrtted separately to arbitration under this R
- Section, and the claims raised have a question of law or fact in common and arise out of the

. same events or circumstances, any disputing party may seek a consolidation order, in = L

- accordance with the agreement of all the drsputrng partles sought to be covered by the order or - Lo

the terms of thrs Amcle L

2. . A dlsputrng party that seeks a consohdatron order under thls Artrcle shall deliver, in

' writing, a request to the Secretary-General of ICSID and to all the disputing parties sought to

be covered by the order, specifying the name and address of all the disputing parties sought to -

.~ be covered by the order the nature of the order sought and the grounds on which the order s
soughr . e NPT o . : : :

3 Unless the Secretary General of ICSID ﬁnds wrthm thlrty (30) days aﬂer rece1v1ng a

request in conformity with paragraph 2 that the request is mamfestly unfounded, a tribunal shall. o
be establrshed under thrs Artrcle : : o :

4, Unless ail the dlsputrng partres sought to be covered by the consolrdatton order
‘otherwise agree, the tribunal established under this Article shall comprise three arbitrators, who
shall not be nationals or permanent residents of either Contractlng Party, and who shall be .
appomted as follows: .

: (a) : .- one arbrtrator appornted by agreement of the drsputrng 1nvestors
(b} ' one arbrtrator appornted by the respondent Contractmg Party, and

(C):' ‘the chaifman of the arbrtra! tnbunal appomted by the Secretary General of
ICSID SN : -

s If, Wlthln the srxty (60) days aﬁer the Secretary—GeneraI of ICSID réceives a request 3 .
made under paragraph 2, the respondent Contracting Party fails or the disputing investors fail . -

to appoint an arbitrator in accordance with paragraph 4, the Secretary-General of ICSID, on:

request of any disputing party sought to be covered by the order, shall appoint the arbrtrator or _' e

arbitrators not yet appomted



6. Where a tribunal established under this Article is satisfied that two or more claims that "

have been submitted to arbitration in accordance with Article 11 (Institution of Arbitral- -

Proceedings), have a question of law or fact in common, and arise out of the same events or

circumstances, the tribunal may, in the interest of fair and efficient resolution of the claims, -

and after hearing the disputing parties, by order: .

(a) * assume jurisdiction over, and hear and determme together all or part of the'
claims; '

(b} assume Jurisdi'ction over, and hear and determine one or more claims, whose
' determination it considers would assist in the resolution of the other claims; or

(¢).  instruct a tribunal preyiously' established under Article 12 (Constitution of the

Arbitral Tribunal) to assume jurisdiction over and to hear and determine .

- together, all or part of the claims, provided that:

(i) that tribunal; at the request of any disputing investor, not previouslya = ©

- disputing party before that tribunal, shall be reconstituted with its.
. original members, except that the arbitrator for the disputing mvestors
shall be appomted pursuant to paragraphs 4(a) and 5; and -'

(ii) B that tnbunal shalI decide whether any prevrous hearmg must be repeated

7. | Where a trrbunal has been estabhshed under thrs Artlcle a drsputmg investor that has
subrmtted a claim to arbitration pursuant to Article 11 (Institution of Arbitral Proceedings) and .

that has not been named in a request made under paragraph 2, may make a written request to . -

the tribunal that it be 1ncluded in any order 1ssued under paragraph 6, spemfymg
R - '('a.) = the name and address of the dlsputlng 1nvestor : e .

: (b) | rhe nature.of the order sought and | |

'(.c) - .t.he gro'unds on ufh1ch the order 18 sought -

The clalmant shalI prov1de the Secretary General of ICSID wrth a copy of hIS request

g, ; A trrbuna] estabhshed pursuant to thls Article shall conduct the proceedmgs in: '

accordance with the UNCITRAL Arhltratron Rules except as modified by this Sectlon _

9. A tribunal estabhshed under Artlcle 12 (Constrtutlon of the Arbltral Tribunal) shall not =

have jurisdiction to decide a claim or a part of a clarm over whlch a tribunal established or

instructed under this Article has assumed Junsdlctron

10. On applrcatron of a dlsputmg party, a trlbunal estabhshed pursuant to thls Artlcle may,.
pending its decision under paragraph 6, order that the proceedings of a tribunal established .
under Article 12 (Constitution of the Arbitral Trlbunai) be stayed unless the Jatter tribunal has.
already adjourned its proceedmgs - : - : :



SECTION TWO SETTLEMENT OF DISPUTES BETWEEN
THE CONTRACTING PARTIES

ARTICLE 18 o

SCOPE
I This Section applies to the settlement of dispﬁfes between the Contrac'tin'g. Parties -
arising from the interpretation or application of the provisions of this Agreement. :

2. This Section shall not apply to any dispute concerning any measure adopted ot - -

maintained or any treatment accorded to investors or investments by a Contracting Party in

respect of tobacco or tobacco-related products® that is aimed at protecting or promoting human i .

health
o o ARTICLE 19 :
CONSULTATIONS AND NEGOTIATION S
1. Either Contracting P'arty may request in writing, consultations on the interpretation or -

application of this Agreement. If a dispute arises between the Contracting Parties on the-
interpretation or application of this Agreement, it shall, to the extent possible, be settled
amicably through consultations and negotiation.

2. Intheeventthe dispute is not settled through the means mentioried above within twelve
(12) months from the date such negotiations or consultations were requested in writing, then, -
unless the Contracting Parties agree otherwise, either Contracting Party may submit such -

dispute to an arbitral tribunal established in accordance with this Section or, by agreement of .

the Contracting Parties, to any other international tribunal.

: ARTICLE 20 o R
CONSTITUTION OF THE ARBITRAL TRIBUNAL '

1. . Arbitration proceedings shall initiate upon wrltten notice dehvered by one .C‘ont'ractin.g '
Party (hereinafter referred to as “requesting Party”) to the other Contracting Party (hereinafter.
referred to as “respondent Party”) through diplomatic channels. Such notice shall contain a-

statement setting forth the provisions of Chapter II alleged to have been breached, the legal and S

factual grounds of the claim, a summary of the development and results of the consultations -
and negotiations pursuant to Article 19 (Consultations and Negotiations), the requesting Party’s
intention to initiate proceedings under this Section and the name of the arbitrator appointed by -
such requesting Party :

2. Within thirty (30) days after dellvery of such notlce the respondent Party shali notlfy_ ._ el

the requesting Party the name of its appointed arbltrator

? For the purpose of this Agreement, “tobacéo'prbducté” means'pfoduc'ts under Harmonised Systerri 'Ch'aptér'24 -
(Tobacco and Manufactured Tobacco Substitutes) and tobacco-related products falling outside Harmonised
System Chapter 24 (Tobacco and Manufactured Tobacco Substitutes).

18



3. Within thirty (30) days following the date on which the second arbitrator was appointed,. "
the Contracting Parties shall appoint, by mutual agreement, a third arbitrator, who shall be the ~
chairman of the arbitral tribunal. In the event that the Contracting Parties fail to mutually agree
on the appointment of the third arbitrator, the arbitrators appointed by the Contracting Parties - -
shall, within thirty (30) days, appoint the third arbitrator, who shall be the chairman of the__ o
arbitral tribunal. -

4. The arbitrators shall:

(a)  have experiericc or expertise in public international law or international
investment law,

| (b} be mdependent from the Contractmg Partles and not be afﬁllated to or receive
' instructions from either of them; and

(e} be free of conflict of interest a'nd'shali disclosé any issues that may give rise to - -
conflict of interest. -

5 o Wlth regard to the selectlon of arbitrators under paragraphs 1,2 and 3, both Contracnng_ hE
Parties and, where relevant, the arbitrators appointed by them, shall not select arbitrators that
are nationals or permanent residents of either Contracting Party. S

6.~ Ifwithin the time limits set forth in paragraphs 2 and 3 above, the required appointments -
have not been made, either Contracting Party may invite the President of the International Court -
“of Justice to appoint the arbitrator or arbitrators not yet appointed. If the President 1s a national
or a permanent resident of either Contracting Party, or he or she is otherwise unable to act, the
~ Vice-President shall be invited to make the said appointments. If the Vice-President is a-
" national or a permanent resident of either Contracting Party, or he or she is otherwise unable. -
* to act, the Member of the International Court of Justice next in seniority who is not a national -

nor a permanent resadent of elther Contracting Party shall be invited to make the necessary’. -

: appomtments

- '7-. " Tn case an arbitrator appomted under this Artlcle remgns or becomes unab}e to act, a-
“successor shall be appointed in the same manner as prescribed for the appointment of the
original arbitrator, and he or she shall have the same powers and duties that the original
arbitrator had. " '

8 2 Each Contractmg Paﬂy shail bear the costs of its appomted arbxtrator and of any legal :
representation in the proceedings. The costs of the chairman of the arbitral tribunal and of .
other expenses associated with the conduct of the arbitration shall be borne equally by the -

Contracting Parties, unless the arbitral tribunal decides that a higher proportion of costs be S |

borne by one of the Contracting Partles

. ARTICLE21
PLACE OF ARBITRATION

;. Unless the Contractmg Part;es agree otherwise, the pIace of arbatratlon shall be determmed by' o

the arbitral tribunal.
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: ARTICLE 22 : S
THE ARBITRAL PROCEEDINGS

1., An arbitral tribunal established under this Section shall decide all 'q"uestion.s reI'a.tiﬁg to
its competence and, subject to any agreement between the Contracting Parties, determine its
own procedure. At any stage of the proceedings, the arbitral tribunal may propose to the -

Contracting Parties that the dispute be settled amicably. At all times, the arbitral tribunal shall -~

afford a fair hearing to the Contracting Parties.

2. Thé arbitral tnbunal shall demde ‘the issues in dlspute in accordance with thxs'_ |
Agreement and the applicable rules and principles of international law

3. The ai‘bitral tribimal shall reach its decision by majority vote. The award shall be issued -

in "Writing and shall contain the applicable factual and legal findings. A signed award shall be. | _
delivered to each Contracting Party. The award shall be final and binding on the Contractmg o

Parties, .. o
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'CHAPTER IV: FINAL PROVISIONS

.- ARTICLE23 - -
DENIAL OF BENEFITS =

Subject to pnor notlﬁcatlon %nd consultation, a Contracting Party (the “denying Party”) may
deny the benefits of this Agreement to an investor of the other Contracting Party that 1s an. -
enterprise of that other Contracting Party and to investments of such an investor where the
denying Party establishes that the enterprise is owned or controlled by persons of a non-
Contracting Party, or of the denying Party, and has no substantive business operations in the'
territory of the other Contracting Party

“ ARTICLE 24
TRANSPARENCY

L Each Contractlng Party shall ensure that its Iaws reguiaﬂons and adm1n1strat1ve ruhngs L
of general application pertaining to or affecting any matter covered by this Agreement are =
promptly published or otherwise made available in such a manner as to enable interested
persons or the other Contracting Party to become acquainted with them. :

2. To the extent possible, each Contracting Party shall make the measures and .
- international agreements of the kind referred to in paragraph 1 easily accessible, including by
making such information available on the internet. Each Contracting Party shall, upon request. -
by the other Contracting Party, promptly respond to specific questions from and provide.
information to the other Contracting Party with respect to matters referred to in paragraph 1.

O N R - ARTICLEZS 2 - |
 INFORMATION REQUIREMENTS AND DISCLOSURE OF iNFORMATION

1. Notw1thstand1ng Amcle 4 (Most~Favoured-Nat10n Treatment), a Contracting Party _
may require an investor of the other Contracting Party, or its investment, to provide information
concerning that investment solely for informational or statistical purposes. The Contracting
Party shall protect such business information that is confidential from any disclosure that would

prejudice the competitive position of the investor or its investment. Nothing in this paragraph - 1 
shall be construed to prevent a Contracting Party from otherwise obtaining or dlsclosmg S

information in connection with the equitable and good faith application of its law.

‘2. Nothing in this Agreement shall require either Contracting Party to pfdvide confidential -
information the disclosure of which would impede law enforcement, or otherwise be contrary

to the public interest, or which would prejudice the legitimate commercial interests of pamcuiar L

enterprises, public or pnvate



ARTICLE26
EXCEPTIONS .

1. - Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary drrunjustifiable discrimination against the other Contracting
Party or its investors where like conditions prevail, or a disguised restriction on investments of

investors of the other Contracting Party in the territory of a Contracting Party, nothing in this =
Agreement shail be construed to prevent the adoption or enforcement by a Contracting Party '
of rneasures ;

' (a) - 'ﬁecessary to protect pubiic morals or to maintain publie'orderﬁ '
{b) - | necessary to protect human, animal or plant life or health;

(c) ‘necessary to securé compliance ‘with laws or regulations which are not -
inconsistent with the provisions of this Agreement including those relating to:

(i)~ the pr"e\'f'ent'ionbf deceptive and fraudulent practices or to deal with the
effects of a default on a contract; '

.(ii). " the protection of the privacy of individuals in relation to the processing
and dissemination of personal data and the protection of confidentiality .
- of individual records and accounts; or

(111) safety,

' ('d)':' llmposed for the protectlon of natxona] treasures of artlstic hlstorlc or
: 'arehaeoleglcal value or. :

(e) 'reEatmg to th’e c()nserv'atxon of exhaustible natural resources if such measures -
- are made effective in conjunction with restrictions on domestic production or -
consumption. : '

2. Nothing in this Agreement shall be construed to:
'(a)'  require a Contractlng Party to furnish any mformatlon the dlsclosure of whlch )
it considers contrary to its essential security interests; or
(b preclude a'COntr'ac'ting Party from applying measures that it considers necessary
for the fulfilment of its obligations with respect to the maintenance or restoration -

of international peace or security, or the protection of its own essential secunty.. '
mterests _

3 For greater certainty, the application of these exceptions to this Agreement shall not be interpreted so as to
diminish the ability of governments to take measures where investors are not in like circumstances due to the
existence of legitimate regulatory objectives. _
* The public order exception may be invoked only where a genuirie and sufficiently serious threat is posed to one

of the fundamental interests of society.
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ARTICLE27
TAXATION

1. Notﬁ‘ing in this Agreement shall apply to taxatmn matters Whlch shall, except as |

prov1ded for in this Article, be governed by the domestic laws of each Contracting Party and/or o

any tax treaty between both Contracting Parties.

2. - Article 5 (Expropriation) and Chapter III Section One (Settlement of Disputes between. "
a Contractinig Party and an Investor of the other Contracting Party) shall apply to taxation
measures to the extent that such taxation measures constitute expropriation as provided for .
therein®. An investor that seeks to invoke Article 5 (Expropriation) with respect to a taxation
measure must first refer to the competent taxation authorities as described in paragraph 2, at
the time that it gives notice under Chapter III Section One (Settlement of Disputes between a
Contracting Party and an Investor of the other Contracting Party), the issue of whether that -
taxation measure involves an expropriation. If, within a period of six (6) months of such

referral, both authorities reach an agreement that the taxation measure in question is not an’ - =

expropriation, the investor shall not submit its claim to arbitration under Chapter [II Section’ ;
One (Settlement of Disputes between a Contracting Party and an Investor of the other -
Contractmg Party) L

3'. b For rhe purposes of ﬂ'llS Article, ¢ competent taxation authorltles ‘means:

- (a). in'the case of Kenya the Cabinet Secretary responsxbie for finance or hls
o authonsed representative; and

"(b)_' o in the case of Singapore, the Ministr'y of Fiﬁa'n(':e,-__ e

“or their successors.. -

5 With reference to Article 5 (Exproprranon) in assessmg whether a taxat:on measure constrtutes expropnatlon o
the following considerations are relevant: o

" (i) the imposition of taxes does not generally constitute expropriation. The mere introduction of new taxation - - -
measures or the imposition of taxes in more than one jurisdiction in respect of an investment, does not in and

of itself constitute exproprratlon, _

(n) taxation measures which are consrstent with mtematlonaliy recogmsed tax pohc1es prmmples and praetrces e
do not constitute expropriation. In particular, taxation measures aimed at preventing the avoidance or evasion -
of taxes should not, generally, be considered to be expropriatory, and :

(iii} taxation measures which are applied on a non-discriminatory ba%rs as opposed to bemg targeted at mveetors-

of a particular nationality or specific individual taxpayers, are less likely to constitute expropriation. A~

taxation measure should not constitute expropriation if, when the investment is made, it was already in force, -
and information about the measure was made public or otherwise made publicly available. '



| S ARTICLEZS o o
' ENTRY INTO FORCE, DURATION AND TERMINATION

i. : The Contracting Parties shall notify each other of the fulfillment of their respect:ve
internal legal procedures required for the bringing into force of this Agreement. This .

Agreement shall enter into force on the thirtieth day from the later of the notifications. It shail -
remain in force for a period of ten (10) years after its entry into force and shall continue in force -~

unless terminated as provided for in paragraph 2.

2. CA Contractmg Party may, by giving one (1) year’s advance notice in Wntlng to the other i '

Contracting Party, terminate this Agreement at the end of the initial ten (10) year period or at

any time thereafter. The notice of termination shall become effective one (1) year after it has . -

been received by the other Contracting Party

3. The Agreement may be amended by mutual consent of the Contractmg Partles in .

writing. The amendments shall enter into force in accordance with the same legal procedure -

prescrlbed under paragraph 1.

'4. o In respect of mvestments made pnor to the date When the notice of termmatlon of this
Agreement becomes effective, the provisions of this Agreement shall remain in force for a -
further period of ten (10) years from that date.
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DONE in Nairobi, on 12 June, 2018.

" FOR THE GOVERNMENT OF THE .~ FOR THE GOVERNMENT OF THE
REPUBLIC OF SINGAPORE REPUBLIC OF KENYA.

M %ﬁw o
KOH POH KOON HENRY

SENIOR MINISTER OF STATE_ AU CABINET §
FOR TRADE AND INDUSTRY: -~ THE NATIONA
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B | ANNEX] -
EXPROPRIATION e e
The C‘.o'l.ltr.a.cting. Parties céﬁﬁrtn their shared undérs‘téﬁdipg that: -
1. An action or a series of actions by a Cohtractipé Party cénhot constitute '. an

expropriation unless it interferes with a tangible or intangible property right or property interest
in an mvestment

P Paragraph 1 of Article 5 (Expropnatlon) addresses two situations. The ﬁrst is dlrect.' '
expropriation, where an investment is nationalised or otherwise directly expropriated through'
formal transfer of title or outright seizure.

3. The sec'ond' situation add'res’sed b’y paragrapﬁ 1 of Article 5 (Expropriation) is indirect:
expropriation, where an action or series of actions by a Contracting Party has an effect: -
equivalent to direct expropriation without formal transfer of title or outright seizure. '

(2). © The determination of whether an action or series of actions by a'Contra'ctit:g__ o
 Party, in a specific fact situation, constitutes an indirect expropriation, requires. -

a case-by -case, fact based i 1nqutry ‘that considers, among other factors:

(1) the economic lmpact of the govemment actlon although the fact that an
: action or series of actions by a Contracting Party has an adverse effect
on the economic value of an investment, standmg alone, does not-
' estabhsh that an indirect expropnatlon has occurred;

(ii) - 'the extent to whlch the govemment action 1nterferes Wlth dlstmct
reasonable investment-backed expectations; and =
" (111) the character of the gotiefhment aCtipﬁ;. '

(b) - Except in rare circumstances, non—d:scrlmmatory regulatory actions by a
Contracting Party that are designed and applied to protect legitimate public
welfare objectives, such as public health, safety and the environment, do not .
constitute indirect expropriations. :
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