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[TRANSLATION — TRADUCTION]

AGREEMENT! BETWEEN THE REPUBLIC OF AUSTRIA AND THE
REPUBLIC OF CAPE VERDE ON THE ENCOURAGEMENT
AND PROTECTION OF INVESTMENTS

The Republic of Austria and the Republic of Cape Verde, hereinafter referred to
as “Contracting Parties”,

Desiring to create favourable conditions for intensified economic cooperation
between the Contracting Parties,

Recognizing that the encouragement and protection of investments can in-
crease the readiness to make such investments and thereby make an important con-
tribution to the development of economic relations,

Have agreed as follows:
Article 1

DEFINITIONS

For the purposes of this Agreement:

1. The term “investments” covers all assets and, in particular, although not
exclusively:

(a) Movable and immovable property as well as any other property rights in
remn, such as mortgages, liens, pledges, usufructs and similar rights;

(b) Shares and other types of participation in companies;

(¢) Claims to money that has been given to create an economic value or claims
to any performance having an economic value;

(d) Copyrights, industrial property rights, such as patents for inventions, trade-
marks, industrial designs and models as well as utility models, technical processes,
know-how, trade names and goodwill;

(e) Business concessions under public law to prospect for, extract or exploit
natural resources.

2. The term “investor” means:

(a) Any individual who is a national of either Contracting Party and makes an
investment in the territory of the other Contracting Party;

(b) Any legal entity or company under commercial law constituted in accord-
ance with the legislation of a Contracting Party and having its headquarters in the
territory of that Contracting Party, which makes an investment in the territory of the
other Contracting Party.

! Came into force on 1 April 1993, i.e., the first day of the third month following the month of the exchange of the
instruments of ratification, which took place at Vienna on 15 January 1993, in accordance with article 11 (1).
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3. The term “returns” means the amounts yielded by an investment, and in
particular, although not exclusively, profits, interest, capital gains, dividends, royal-
ties, licence fees and other remuneration.

4. The term “expropriation” also covers nationalization or any other measure
having equivalent effect.

Article 2

ENCOURAGEMENT AND PROTECTION OF INVESTMENTS

1. Each Contracting Party shall promote in its territory, to the extent possible,
investments by investors of the other Contracting Party, permitting such invest-
ments in accordance with its own legislation and in any case according them fair and
equitable treatment.

2. Investments made in accordance with paragraph 1 and their returns shall
enjoy the full protection of this Agreement. The same treatment shall apply, without
prejudice to the provisions of paragraph 1, to their returns in the case of reinvest-
ment of such returns. The legal extension, alteration or conversion of an investment
shall be considered a new investment.

Article 3

TREATMENT OF INVESTMENTS

1. Each Contracting Party shall accord to investors of the other Contracting
Party and their investments treatment no less favourable than that accorded to its
own investors and their investments, or that accorded to investors of third States
and their investments.

2. The provisions of paragraph 1 may not be construed as obliging one Con-
tracting Party to extend to investors of the other Contracting Party the present or
future benefit of any treatment, preference or privilege resulting from:

(a) A customs union, common market, free trade area or membership in an
economic community;

(b) Aninternational agreement, an intergovernmental arrangement or domestic
tax legislation;

(¢) Regulations designed to facilitate border traffic.
Article 4

COMPENSATION

1. The investments of investors of one Contracting Party may be expropriated
in the territory of the other Contracting Party only in the public interest, on the basis
of a legal procedure and against compensation. Such compensation shall amount to
the value of the investment immediately before the date on which the actual or
imminent expropriation becomes public knowledge. The compensation shall be paid
without undue delay and shall bear interest until the time of payment at the usual
bank rate of the State in which the investment was made; it shall be effectively
realizable and freely transferable. Provision for the determination and payment of
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such compensation shall be made in an appropriate manner no later than the mo-
ment of expropriation.

2. Where a Contracting Party expropriates the assets of a company which is
considered as its own company pursuant to article 1, paragraph 2, of this Agreement
and in which an investor of the other Contracting Party owns shares, it shall apply
the provisions of paragraph 1 of this article so as to ensure appropriate compensa-
tion of the investor.

3. The investor shall be entitled to have the legality of the expropriation re-
viewed by the competent authorities of the Contracting Party having undertaken the
expropriation.

4. The investor shall be entitled to have the amount of the compensation re-
viewed either by the competent authorities of the Contracting Party having under-
taken the expropriation or by an international arbitral tribunal in accordance with
article 8 of this Agreement.

Article 5

TRANSFERS

1. Each Contracting Party shall guarantee to investors of the other Con-
tracting Party the free transfer, without undue delay and in the convertible currency
in which the investment is made or another currency agreed on between the investor
and the competent authorities of the other Contracting Party, of payments in con-
nection with an investment, and in particular, but not exclusively:

(a) Capital and any additional amounts for the maintenance or extension of the
investment;

(b) Amounts assigned to cover expenses relating to the management of the
investment;

(¢) Retumns;

(d) Repayment of loans;

(e) Proceeds from the total or partial liquidation or sale of the investment;
(f) Compensation due under article 4, paragraph 1, of this Agreement.

2. The transfers referred to in this article shall be effected at the exchange
rates prevailing on the day of the transfer.

3. Exchange rates shall be determined by the respective banking system in the
territory of each of the Contracting Parties. Bank charges shall be fair and equitable.

Article 6

RIGHT OF SUBROGATION

Where a Contracting Party or an institution authorized by it makes payments to
one of its investors on the basis of a guarantee for an investment made in the terri-
tory of the other Contracting Party, the other Contracting Party shall, without preju-
dice to the rights of the investor of the first Contracting Party under article 8 and to
the rights of that Contracting Party under article 9, allow the transfer to the first
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Contracting Party of all the rights and claims of this investor, whether under the law
or pursuant to a legal transaction. The other Contracting Party shall also recognize
the right of subrogation of the first Contracting Party with respect to all such rights
or claims, which it may exercise in the same manner as its predecessor in title. As
regards the transfer of payments due to the Contracting Party concerned by virtue
of such assignment, articles 4 and 5 shall apply mutatis mutandis.

Article 7

OTHER OBLIGATIONS

1. If the legislation of either Contracting Party or international legal obliga-
tions now existing alongside this Agreement or established hereafter between the
Contracting Party contain any rules, whether general or specific, entitling invest-
ments by investors of the other Contracting Party to treatment more favourable than
that provided for in this Agreement, such rules shall, to the extent that they are more
favourable, take precedence over the present Agreement.

2. Each Contracting Party shall observe any contractual obligation which it
may have entered into towards investors of the other Contracting Party with regard
to investments approved by it in its own territory.

Article 8

INVESTMENT DISPUTES

1. Investment disputes arising between a Contracting Party and an investor of
the other Contracting Party shall, as far as possible, be settled amicably.

2. If such a dispute referred to in paragraph 1 cannot be settled within three
months following written notification of properly substantiated claims, the dispute
shall be decided, at the request of the Contracting Party or of the investor of the
other Contracting Party, by three arbitrators, in an arbitral proceeding conducted
according to the version of the rules of arbitration of the United Nations Commis-
sion on International Trade Law (UNCITRAL) valid for both Contracting Parties at
the time when the institution of the arbitration proceeding is requested. The Con-
tracting Party shall abide by the decision of the arbitration commission even if no
arbitration agreement exists in this connection.

3. The ruling of the arbitration commission shall be final and binding; it shall
be executed in accordance with national legislation, and each Contracting Party
shall guarantee recognition and execution of the award in keeping with its applicable
legislation.

4. A Contracting Party which is a party to a dispute shall at no stage in the
conciliation or arbitration proceeding or in the execution of the arbitral award raise
an objection on the grounds that the investor who is the other party to the dispute
has already received compensation for all or part of his losses under an investment
guarantee.
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Article 9

INVESTMENT DISPUTES BETWEEN THE CONTRACTING PARTIES

1. Disputes arising between the Contracting Parties concerning the interpreta-
tion or application of this Agreement shall, as far as possible, be settled by amicable
negotiations.

2. If such a dispute cannot be settled as provided in paragraph 1 within six
months, it shall, at the request of either Contracting Party, be submitted to an arbitral
tribunal.

3. Such arbitral tribunal shall be constituted ad hoc as follows: each Con-
tracting Party shall appoint one member and these two members shall agree on a
third person as chairman. Such members shall be appointed within two months after
the date on which either Contracting Party informs the other that it intends to submit
the dispute to an arbitral tribunal; the chairman shall be appointed within the fol-
lowing two months.

4. If the time-limits specified in paragraph 3 have not been observed and in the
absence of any other arrangement, either Contracting Party may request the Presi-
dent of the International Court of Justice to make the necessary appointments. If the
President of the International Court of Justice is a national of either Contracting
Party or if he is unable to act for any other reason, the Vice-President or, if the
Vice-President is unable to act, the longest-serving member of the International
Court of Justice may be requested under the same conditions to make the necessary
appointments.

5. The arbitral tribunal shall establish its own rules of procedure.

6. The arbitral tribunal shall reach its decision on the basis of this Agreement.
Its rulings shall be adopted by a majority of votes; the ruling shall be final and
binding.

7. Each Contracting Party shall bear the costs of its own member and of its
representation in the arbitration proceeding. The costs of the chairman and any
remaining costs shall be borne in equal parts by both Contracting Parties. The tribu-
nal may, however, in its award determine different distribution of costs.

Article 10
APPLICATION OF THIS AGREEMENT
This Agreement shall apply to investments made in the territory of one of the

Contracting Parties, in accordance with its legislation, by investors of the other
Contracting Party either before or after the entry into force of this Agreement.

Article 11
ENTRY INTO FORCE AND DURATION
1. This Agreement shall be subject to ratification and shall enter into force on

the first day of the third month following the month in which the instruments of
ratification are exchanged.

Vol. 1718, 1-29875



1993 United Nations — Treaty Series ¢ Nations Unies — Recueil des Traités 29

2. This Agreement shall remain in force for a period of 10 years; thereafter, it
shall be extended for a further period of 10 years and may be denounced in writing
through the diplomatic channel by either Contracting Party 12 months before its
expiration.

3. For investments made prior to the date of termination of this Agreement,
the provisions of articles 1 to 10 of this Agreement shall remain in effect for a further
period of 10 years from the date of termination of the Agreement.

DoNE at Vienna on 3 September 1991, in two originals in the German and Por-
tuguese languages, both texts being equally authentic.
For the Republic of Austria:
Dr. ALors Mock

For the Republic of Cape Verde:
Dr. JorRGE CARLOS ALMEIDA FONSECA
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