AGREEMENT

BETWEEN THE REPUB-
LIC OF AUSTRIA AND
MALAYSIA FOR THE
PROMOTION AND PRO-
TECTION OF INVEST-
MENTS >

THE REPUBLIC OF AUS-
TRIA AND MALAYSIA,

hereinafter referred to  as
“Contractng Parues”

DESIRING 1o create favour-
able conditions for greater eco-
nomic co-operation berween the
two Contracting Parties and in
partcular for investments by
nationals and companies of one
Contracting Party in the territory
of the other Contracting Party;

RECOGNISING that the
promouon and reciprocal protec-
ton of such investments will be
conducive to stimulating individ-
ual business iniuauve and increas-
ing prosperity in the territories of
the Contracting Paries;

HAVE AGREED AS FOL-
LOWS:

ARTICLE 1
Definitions
For the purpose of this Agree-
ment:

(1) The term “national” means

(a) in respect of Malaysia, any
person who is a cituzen of
Malaysia according to its
constitution.

in respect of the Republic of
Austna, any natwral person
who, according 10 the laws
of the Republic of Austria,
15 a citizen of the Republic
of Austria.

(b

~

(2) The 1term ‘“company’
means

(a) any juridical person, part-
nership or other association
with or without legal per-
sonality, constituted in
accordance with the legisia-
tion of the respecuve Con-
tracung Party and having its
seat in the territory of the
Contracting Party.

(b) any juridical person, pan-
nership or association with
or without legal personality
in which a national or a
company as described above
have a predominant Inter-
est.

(3) The term “investment”
shall comprise every kind of
assets and more parucularly,
though not exclusively:

(a) movable and immovable
property as well as any
other nights in rem such as
montgages, liens, pledges,
usufructs and similar nghas;

(b) shares and other types of
holdings;

(¢) claims to money that has
been given in order 10
create an economic value or
claims to any performance
having an economic value;

(d) copyrights, mmdustnal prop-
erty rights such as patents
for invenuons, trademarks,
industral designs and uuility
models, know-how, trade
names and goodwill; and

(e) concessions under public
law, including concessions
to search for, extract or
exploit natural resources;

provided that such assets when
invested:
(i) in Malaysia,  are
invested in a2 project
classified: as an



“approved project” by
the appropriate Minis-
rry in Malaysia, in
accordance with the
legislation and  the
administrative practice
based thereon;

{ii} in the Republic of Aus-
tria, are invested under
the relevamt laws and
reguiations.

Any alteration of the form in
which assets are invested shall not
affect  their  classificadon  as
investmnent, provided that such
alteration is not contrary tw the
approval, if any, granted in
respect of the assets orginally
invested.

() The term *return” shall
mean the amounts yielded by an
investment, and in partcularn,
though not exclusively, shall
include profits, interesis, capital
gains, dividends, royalties or fees.

{5) The term “freely usable
currency” shall mean, according
w the IMF definiton, any cur-
rency that is widely used 1o make
payments for international trans-
acuons and is widely taded in
the principal exchange markets.

ARTICLE 2
Promotion of Investments

(1) Each Contractung Party
shall in its territory promote the
investment by nationals and com-
panies of the other Contractng
Party and admit such investments
in accordance with its legislation.

(2) In parucular each Contract-
ing Party shall faciliate the
granting of the necessary permits
in connection with such invest-
ments and with the carrying out
of contracts of licence and techni-
cal assistance, both commercial

and administrative, as well as
with the acuviues of consultants
and other qualified persons.

ARTICLE 3
Protection of Investments

(1) Each Conuacung Party
shall, within its territory, ensure
full protecrion of the investments
by nationals or companies of the
other Contracting Parry and shall
not impair unjustified or discrim-
inatory measures concerning the
management, maintenance, use,
enjoyment, extension, setling or
tiquidation of such investment.

(2) All investments made by
nationals or companies of cne of
the Contracting Partes shall
enjoy fair and equitable reawment
in the termiwry of the other Con-
wacung Party. This treatment
shall be no less favourable 1o that
granted to nationals or compa-
nies of the most favoured nauon
and may in no case be less favour-
able than that recognised by
international law

(3) The provision of this
Agreement refative to the grant of
treatment no less favourable than
that accorded w investments of
nationals and companies of any
third State shall not be consirued
as w0 oblige one Contracung
Party w exwend to the nationals
and companies of the other Con-
tracting Party the benefit of any
wrearment, preference or privilege
resulting from:

(2) any existing or future cus-
toms union, COmMMmOon mar-
ket, free twrade area, or
regional economic organi-
zation of which either Con-
wacting Party is or may
become a member;

(b) any imternational agreement
Of amrangement oOr any
domesuic legislation relating



wholly or mainly v taxa-
tion;

{c) membership in the Associa-
tion of Southeast Asian
Nauvons {(ASEAN), with
respect 1o Malaysia;

(d) arrangements  concerning
“wraffic in fronver areas” or
“Kleiner Grenzverkehr™.

ARTICLE #
Compensation

(1) Investments of nationals or
companies of either Contracting
Party shall not be nauonalised,
expropriated or subjected o
measures having effect equivalent
to nationalisation or expropria-
tion in the termtory of the other
Cenwracung Party except lor a2
public purpose and against
prompt, adequate and effective
compensation. Such compensa-
ton shall amount o the actual
value of the investment expropni-
ared either on the day immed:i-
awely preceding the day on which
the measure was taken or on the
day immediately preceding the
day on which the impending
measure  became public know-
ledge. The measures of expropn-
auon shall be deiermined by due
process of law in the territory of
the Contracung Party in which
the investmen: has been expropri-
ared.

(2) ) any national or any com-
pany of one of the Contracting
Parties has a predominant interest
in 2 yuridical persom, organization
or association with or without
legal personality in a third coun-
try, paragraph (1) of this Article
will also apply to this investor of
the one Contractuing Party, if the
other Contracung Party expro-
priates investments of the jundi-
cal person, organization or asso-
ciation of the third country. The
provisions referring to the com-

pensaton will apply, however,
only if the jundical person,
organization or association of the
third country or the third country
itself has no nght o claim such
compensation or if the third
country has renounced such a
right.

(3} Where a Contracting Party
expropniates the assets of a com-
pany which is considered as i
own company pursuant to para-
graph{(2) of Amiclel of this
Agreement, and in which nation-
als or companies of the other
Contracting Party own shares, 1t
shall apply the provisions of para-
graph {1} of this Arucle so as to
ensure due compensation o these
navonals or companics.

(4) Nationals or companies of
one Contracting Party whose
investments in the temitory of the
other Contractng Party suffer
losses owing to war or other
armed conflict, revolution, a swe
of nauonal emergency, revol,
insurrection or riot in the tern-
tory of the latter Contracung
Party shall be accorded by the
larter Contracting Party reat-
ment, as regards restitution,
indemnihcation, compensation or
other settlement, no less favour-
able than that which the lauer
Contracting Party accords to
nationals or companies of any

third State.

(5) {a) The measures of naton-
alisation, expropriation or other
measures having effect equivalent
w0 naucnalisation or expropria-
tion shall not be discriminatory.

(b) The treatment referred to
in paragraphs (1), (2) and (3) of
this Aricle shall pot be less
favourable than that accorded to
nationals or companies of the
most favoured nation.

ARTICLE 5
Transfers

(1) Subject 10 s laws and



regulations, each Contacung
Party in whose territory invest-
ments have been made by naton-
als or companies of the other
Contracting Party, shall without
undue delay allow the free trans-
fer in freely usable currency of:

{a) interests and other loan-
related charges, dividends,
benefits and other current
retyrns;

(b} amorusation and contrac-
tual repayment of foreign
loans for which Exchange
Control approval has been
obtained;

{c} amounts assigned to cover
expenses relating 1o the
management of the invest-
ment;

{d} additional conwribution of
capital necessary for the

{4) The rates of exchange and
bank charges shall be derermined
by the respecuve banking system
in the territory of each of the
Contracting Parues and such
rates and bank charges shall be
fair and equitable.

ARTICLE 6
Subrogation

(1) Where one Contracung
Party, or any public institution of
the said Contracting Party, has
granted a2 financial  security
against non-commercial risks in
respect of an investment by
natonals or companies in the ter-
riory of the other Contracung
Party and payment has been
made by the first Contracung
Party or any public insutwution of
this Party o its nationals or com-
panies, the other Contractng

Party shall recognize the rights of
the first Contracting Party or any
public institution of such Con-
tracting Party by virtue of the
principle of subrogation to the

maintenance or develop-
ment of the investment;

(¢) royalties and other pay-
ments deriving from right of

licence and commercial,
administrative or technical
assistance;

(f} proceeds of total or parual
fiquidation of any invest-
ment made by nadonals or
companies of the other
Contracting Party;

(g) compensation a5 in Arn-
cle 4.

{2) The twreaiment referred 10
i paragraph (1) of this Aricle
may not be less favourable than
that accorded 1o the nauonals or
companies of a third suate.

(3) The wansfer referred 1o in
this Article shall be effected at the
exchange rates prevailing on the
day the wransfer is made.

rights of the inveator.

(2} Any such payment inade by
one Contracting Party, or any
public institution of the said Con-
tracting Party, to its rationals or
companies in pursuance of this
Agreement shall n-« affect the
rght of the nation:lr or compa-
nies to take proceedings to the
Internauonal Centre for Sewde-
ment of Invesimrent Disputes in
accordance with Arucle 9 of this
Agreement, nor shall it affect the
right of -he said nationals or com-
panies to carry on the proceed-
ings unul the disputes are sertled.

ARTICIE?
Other Obligations

In the event of any marer
being provided in this Agreement



being provided as well in the
national legislation of either of
the Contracting Par:ivs, no provi-
sion of this Agreement shall pre-
vent nauonals or companies of
either of the Contracang Paries
who possess investments in the
territory of the other Contracung
Party from availing themselves of
the more favourabl. provisions.

ARTICLE 8
Special Agrecment

Investment effected as a result
of a special agreement berween
either Contracting Party and the
investors of the other Contracung
Party shall be governed by the
provisions of this Agreement as
well as by the provisions of the
said special agreemer.t, whichever
are more favourable for the
investor.

ARTICLE 9

Settlement of lovestment Dis-
putes

(1) Any dispute arising direcily
out of an investment, berween
cither Contracting Party and a
national or a company of the
other Contracung Party shall, as
far as possible, be semled ami-
cably berween the parties to the
dispute.

(2) i any such dispute cannbt
be so sewded within three months
of a wrinen noufication of suffi-
ciently detailed claim, the dispute
shall upon the request of either
Contracting Panty or of the
nauonals or ¢companies of either
of the Contracting Parties be sub-
mitted for conciliation or arbitra-
uon to the Internationa! Centre
for Settlement of Investment Dis-
putes, established by the Conven-
tion on the Settlement of Invest-
ment Disputes between states and

nationals of other states, opened
for signature at Washington on
18" March, 1965. For this pur-
pose, cach Contracung Pary, by
this Agreement irrevocably con-
sents in advance w submit any
such disputes to this Cenure. This
consent implies renunciation of
the requirement that the internal
administrative or juridical resorts
shouid be exhausted.

(3) A Contracting Party which
is a party 1o a dispute shall not. at
any stage of conciliauon or arbi-
tration proceedings or enforce-
ment of an award, raise as an
objecuon the fact that the
national or companies which are
the other party to the dispute
have received in pursuance of an
insurance policy an indemnity in
respect of some or all of its losses.

(4) Each Contracting Party
shall ensure the recognition and
enforcement of arbitral awards in
accordance with its relevant laws
and regulations.

ARTICLE 10

Disputes as to [Interpretation
berween the Contracting Parties

(1) Any dispute between the
Contracung Parties concerning
the interpretation or application
of this Agreement shall, as far as
possible, be settled through diplo-
matic channels.

(2) If any such dispute cannot
be so seuled, it shall upon the
request of either Contracung
Party be submitied 10 arbitrauon.
The arbitral tnbunal (hereinafier
called “the wibunal”) shall consist
of three arbitrators, one
appointed by each Contracting
Party and the third, who shall be
the Chairman of the tnbunal,
appointed by agreement of the
Contracung Parues.



(3y Within two months of
reczipt of the request for arbicra-
tion, ezch Contracting Parry shall
appoint one arbitrator, and
within two months of such
appointment of the two arbiwra-
tors, the Contracting Parties shall
appoint the third arbitrator.

(4 If the mbunal shall not
have been constituted within four
months of receipt of the request
for arbitrauon, either Contracting
Party may, in the absence of any
other agreement, invite the Presi-
dent of the International Court of
Justice 10 appoint the arbitrator
or arbitrators not yet appointed.
If the President #5 a nattonal of
either Conrracting Party or if he
is unable w do so, the Vice-Presi-
dent may be invited w do se. If
the Vice-President is a national
of either Contracting Party or if
he is unable 10 do so, the Member
of the International Cournt of Jus-
tice next in seniority who is not 2
national of either Contracting
Party may be invited to make the
necessary appointments.

{5} The tribunal shali eswablish
its own rules of procedure.

(&) The tribunal’s decision shal!
be final and the Contractng Par-
ties shall abide by and comply
with the terms of its award. Each
Contracting Party shall bear the
costs resulung from the appoint-
ment of its own member of the
wibunal and of its representation
in the arbitration proceedings;
the costs resulting from the
appointment of the office of the
Chairman and the remaining
costs shall be borne in equal pars
by the Contracung Partes. The
wibunal may, however, in its deci-
sion direct that a higher propor-
tion of costs shall be borne by one
of the two parties, and this award
shall be binding on both Parties.

ARTICLE 11
Application of the Agreement

This Agreement shall apply to
investments made in the territory
of cither Contracting Party in
accordance with its legislation or
rules or regulations by nauonals
or companies of the other Con-
gracting Pary prior to as well as
after the entry ino force of this
Agreement.

ARTICLE 12
Entry into Force and Duration

(1) This Agreement is subject
to raufication.

(2) The Agreement shall enter
into force on the first day of the
third month that follows the

month during which the instru-
ments of ratificauon have been
exchanged. It shall remain in
force for an miuval period of wn
years.

(3} Unless either of the Con-
tracting Parties notifies the other
Ceontracung Party through diplo-
matic channels the former’s con-
firmadon of the expiry of this
Agreement at least six months
before the end of the said ten
years, this Agreement shall be
automaucally renewed for further
periods of ten years. Either Con-
wacting Party may, by giving at
least six months® notice, terminate
this Agreement in respear of any
ten year period subsequent 1o the
first wn years mentioned in para-
graph (2} of this Armicle.

(4) On expiry or termination of
this Agreement investments made
while the Agreement was in force
shall continue 10 enjoy protection
for a further period of ten years.

IN WITNESS WHEREOF the
undersigned representatives, duly
authorised thereto by thewr



respecuve  Governments, have
signed the present Agreement.

DONE in  Vienna  this
12% April day of 1985 in six origi-
nal copies, two cach in Bahasa
Malaysia, in the German and in
the English language, all three

texts being equally authenuc. In
case of divergence the English
text shall prevail.

For the Republic of Ausuia:
Leopold Gratz m. p.
For Malaysia:

Tan Tiong Hong m. p.



