AGREEMENT

BETWEEN THF, GOVERNMENT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA
THE GOVERNMENT OF _THE ISLAMIC REPLUBLIC OF
PAKISTAN FOR THE PROMOTION
AND PROTECTION OF INVESTMENT

The Government of the Democratic Socialist Republic of Sri Lanka
and the Government of the Islamic Republic of Pakistan hereinafter referred
to as the Contracting Parties;

Desiring to create favourable conditions for greater economic co-
operation between them and in particular for investment by nationals of one
State in the territory of the other State:

Recognising the need to protect mvestments by nationals and
companies of both States and to stimulate the flow of capital with a view to
the economic prosperity ot both States:

Have agreed as follows:

ARTICLIE T

DEFINITIONS

(a) “investment” means every kind of asset established or acquired, mcluding
changes in the form of such investments invested in accordance with laws of
the State in the territory in which the investment is made, in particular,
though not limited te the felowmg:

(i) movable and immovable property and any other property rights such as
mottgages, liens or pledges:

(if) shares, stock and dehentures of companies or interests m the property
of such companies;




ARTICLE 2

APPLICABILITY OF THIS AGREEMENT

(1) This Agreement shall only apply;

() in respect of investments in the territory of Sri Lanka. to all
investments made by nationals and companies of Pakistan which are
specifically approved in writing by the Government of Sri Lanka or by
anv of its designated agencies, and upon such conditions, 1f any. as
shall be deemed fit.

(i) in respect of investments in the territory of Pakistan, to all imnvestments
made by nationals and companies of Sri Lanka which are specifically
approved in writing by the Government of Pakistan and upon such
conditions, if any, as it shall deem fit.

(2) The provisions of the foregoing paragraph shall apply to all investments
made by nationals and companies of either Contracting Party after the
coming into force of this Agreement and to all investments made by
Pakistan in Sri Lanka under the Grater Colombo Economic Commission
Law No. 4 of 1978. whether made before or after the coming into force of
this Agreement and investments made by Sri Lanka in Pakistan after

1.6.1954

ARTICLE 3

PROMOTION AND PROTECTION OF INVESTMENT

(1) Each Contracting Party shall encourage and create favourable
conditions for investors of the other Contracting Party to make
investments in its territory, and admit such investments in accordance
with its Laws and Policy.

(2) Investment of nationals or companies of either Contracting Party shall
at all times be accorded fair and equitable treatment and shall enjoy
full protection and security in the territory of the other Contracting
Party.




(iii) claims to money or to any performance under contract having a

financial value;
(iv) copyrights, industrial property rights (such as patents for inventions,
trade marks, industrial designs). know-how. trade names and goodwill:
(v) business concessions conferred by law or under contract, including
concessions to search for, cultivate, extract or exploit natural resources.

(b) “returns” means the amounts yielded by an investment and 1n particular,
though not exclusively, includes profit, mterest, capital gains, dividends,
rovalties and technical assistance fee.

(c) “nationals” means.

(i) in respect of Sri Lanka a person who is a Citizen of Sri Lanka
according to 1ts laws;
(it} in respect of Islamic Republic of Pakistan a person who 1s a Citizen

of Pakistan according to its laws.

(d) “companies” means,

(i) in respect of Sm lanka Corporations, firms or associations
incorporated or constituted under the law in force in any part of Sr1
Lanka.

(if) in respect of Islamic Republic of Pakistan Corporations, firms or
associations incorporated or constituted under the laws in force

any part of Pakistan.

(e) “territory”’ means;

(i) in respect of Sri Lanka the territory which constitutes the Republic of
Sri Lanka.

(ii) the term Pakistan used in the geographical sense means Pakistan as
defined in the constitution of the Islamic Republic of Pakistan and
includes anv area outside the territorial waters of Pakistan which
under the laws of Pakistan and International Law is an area within
which Pakistan exercises sovereign rights with respect to the natural
resources of the sea-bed, sub-soil and super-jacent waters”.




ARTICLE 4

MOST - FAVOURED-NATION PROVISICNS

(1) Subject to the provisions of sub section (2} of this Article and Arucle
5. neither Contracting Party shall in its territory subject mvestments
admitted in accordance with the provisions of Article 2 or returns of

nationals or compaities of the other Contracting Party {o treatment

less {avourable ilian that which 1t accords to mvestments or returns of
its own nationals ¢r companies or to mvestments or returns of

w Laivers

nationals or companies of any third State.

(2) Lavestimeni of national or bL?]llpfh]I 5 of cthe C'\)Iulcibtulf_ i ult,v' aind
the returns therefrom <hall nar he cntitl:)d I any freatmont or
priviiege which is not availabie, on o reciprocal basis, 10 wvestments
or returnis of nationals or compantes of ihe other Coniracung Party.

ARTICLE 5

EXCFEPTIONS

The provisions of this Agreement relative to the grant of treatment not less
favourable than that accorded to the nationals or companies of either
Contracting Party or of anv third State shall not be construed so as to oblige
one Contracting Party to extend to the nationals or companies of the other the
benefit of anv treatment. preference or privilege resulting from:

(a) any exisung or {uture customs or economic union to which either ot
uie Contracting lartics 1s or may becomne a paaty. or

(b) any mternational agreement or arrangement relating whelly or
mainly to taxation or any domestic legislation relating w hoﬂv or
mainly o taxaiton,




ARTICLE 6

EXPROPRIATION

(1) Investment of nationals or companies of either Contracting Party shall not
be nationalised, expropriated or subjected to measures having effect
equivalent o nationalisation on expropriation (hereinafter referred to as
“expropriation”) in the territory of the other Contracting Party except for a
public purpose related to the needs of that Party in accordance with Law,
on a non-discriminatorv basis and against prompt, adequate and effective
compensation.  Such compensation shall amount to the value of the
investment expropriated immediately before the expropriation  or
impending expropriation became public knowledge and shall include
interest until the date of payment. Pavments of compensation shall be
made without delav and shall be freely transferable at the official rate of
exchange prevailing on the date used for the detenmination of value. The
national or company affected shall have a right, under the law of the
Contracting Party taking the expropriation to prompt determination of the
amount of compensation either by law or by agreement between the
parties and to prompt review, by a judicial or other mdependent authority
of that Contracting Party, of his or its case and of the valuation of his or
its investment in accordance with the principles set out in this paragraph,

(2) Where a Contracting Party expropriates the assets of a company which 1S
incorporated or constituted under the law in force in any part of its own
territory, and in which nationals or companies of the other Contracting
Party own shares, it shall ensure that the provisions of paragraph (1) of
this Article are applied to the extent necessary to guaraniee prompl,
adequate and effective compensation in respect of their investment to such
nationals or companies of the other Contracting Party who are owners of
those shares.




ARTICLET

REPATRIATION CF INVESTMENT

Tiach Contractme Party shall m respect ot apvestiments puarantee 10
nationals or compauies of tie viler Contracting Party the fiee ivausier of tnen
capital and of the returns from it without unicasonable delay and on o non-
discrimmatory basis.

ARTICLE 8

COMPENSATION FOR LOSSES

Investors of one Coniracling Party whose mvestinents i the termtory of the
other Contracting Party suffer losses owing to war of otier anmed conflict, a
State of national emevarney or civil disturhances m the territory of the latter
Contracting Partv shali be accorded by the latter Contracung Party wreatment,
10 less favourable than that which the latter Contracting Daity accords to 1is
own investors or to investors of any third State. Resulting payments shall be
freely transferable. -

ARTICLE 9
LAWS
For the avoidance of any doubt, 1t 1s declared that all investments shall,

subject to this Agreement be governed by the laws in force in the territory of
the Contracting Party in which such investments are made.




ARTICLE 10

REFERENCE TO INTERNATIONAL CENTRE FOR SETTLEMENT
O INVESTMENT DISPUTES

(1) Each Contracting Party hereby consents to submit to the International
Centre for the Settlement of Investment Disputes (heretnafter referred to
as “the Centre™) for settlement by conciliation or arbitration under the
Convention on the Settlement of Investment Disputes between States and
Nationals of Other States opened for signature at Washington on 18"
March, 1965 any legal dispute arising between that Contracting Party and
a national or company of the other Contracting Party concerning an
investment of the latter in the territory of the former.

(2} A company which is icorporated or constituted under the law in force in
the territory of the Contracting Party and in which before such a dispute
anses the majority of shares are owned by nationals or companies of the
other Contracting Party shall in accordance with Article 235 (2) (b) of the
Convention be treated for the purpose of the Convention as a company of
the other Contracting Party. If any such dispute should arise. and
agreement cannot be reached or the dispute cannot be finally disposed of
within 12 months between the parties to this dispute through pursuit of
local remedies or otherwise, the national or companv affected having also
consented i writing to submit the dispute to the Centre for settlement by
conciliation or arbitration under the Convention, either party may institute
proceedings by addressing a request that effect to the Secretary-General of
the Centre as provided in Articles 28 and 36 of the Convention. In the
event of disagreement as to whether conciliation or arbitration is the more
appropriate procedure the national or company affected shall have the
right to choose. The Contracting Party which is a party to the dispute
shall not raise as an objection at any stage of the proceedings or
enforcement of an award the fact that the national or company which is
the other party to the dispute has received in pursuance of an msurance
contract an indemnity in respect of some or all of his or its losses.

(3) Neither Contracting Party shall pursue through diplomatic channels any
dispute referred to the Centre unless;



(a) the Secretarv-General of the Centre, or a conciliation commission or an

arbitral  tribunal constituted by it. decides that the dispute 1s not
within the jurisdiction of the Centre, or

(b) the other Contracting Party should fail to abide by or to comply with
any award rendered by an arbitral tribunal.

ARTICLE 11

DISPUTES BETWEEN THE CONTRACTING PARTIES

(1) Disputes between the Contracting Parties concerning the interpretation or
application of this agreement should, if possible be settled through
diplomatic channels.

(2) If a dispute between the Contracting Parties cannot thus be settled, it shall
upon the request of either Contracting Party be submitted to an arbitral
tribunal.

(3) Such as arbitral tribunal shall be constituted for each individual case m the
following way. Within two months of the receipt of the request for
arbitration, each Contracting Party shall appomt one member of the
ribunal. Those two members shall then select a national of a third State
who on approval by the two Contracting Parties shall be appointed
Chairman of the tribunal. The Chairman shall be appointed within two
months from the date of appointment of the other two members.

(4) If within the periods specified in paragraph (3) of this article the necessary
appointments have not been made, either Contracting party may, i the
absence of any other agreement invite the President of the International
Court of Justice to make any necessary appointments. If the President 1s a
national of either Contracting party, or if he is otherwise prevented from
discharging the said function, the Vice President shall be invited to make

 the necessary appointments. If the Vice President is a national of either

Contracting party, or if he too is prevented from discharging the said
function, the Member of the International Court of Justice next in
seniority who is not a national of either Contracting Party shall be invited
to make the necessary appointments.




ARTICLE 12

SUBROGATION

If either Contracting Party makes payment under an indemnity it has given in
respect of an investment or any part thereof in the territory of the other
Contracting Party, the latter Contracting Party shall recognise:

(a) the assignment, whether under law or pursuant to a legal transaction, of
any right or claim from the party mndemnified to the former Contracting
Party (or its designated Agency), and

(b) that the former Contracting Party (or its designated Agency) is entitled by
virtue of subrogation to exercise the rights and enforce the claims of such
a party, provided that such Contracting Party shall not be entitled under
this paragraph to exercise any rights other than such rights as the national
or company would have been entitled to exercise.

The former Contracting Party (or its designated Agency) shall accordingly if
it so desires be entitled to assert any such right or claim to the same extent as
1ts predecessor etther before a Court or tribunal in the territorv of the latter
Contracting Party or in any other circumstances. If the former Contracting
Party acquires amounts in the lawful currency of the other Contracting Party
or credits thereof by assignment under the terms of an indemnity the former
Contracting Partv shall be accorded In respect thereof treatment not lesg
favourable than that accorded to the funds of companies or nationals of the
latter Contracting Party or of any third State deriving from investment
activities similar to those in which the party indemnified was engaged. Such
amounts and credits shall be freely available to the former Contracting Party
concerned for the purpose of meeting its expenditure in the territory of the
other Contracting Party.
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ARTICLE 13

ENTRY INTO FORCE DURATION AND TERMINATION

(1) This Agreement shall be ratified and shall enter into force on the exchange
of instruments of ratification.

(2) This Agreement shall remain in force for a period of ten years. Thereafter
it shall continue in force until the expiration of twelve months from the
date on which either Contracting Party shall have given written notice of
termination to the other. Provided that in respect of investments made

whilst the Agreement is in force, its provisions shall continue in effect —
with respect to such investments for a period of ten years after the date of ;
termination and without prejudice to the application thereafter of the rules ‘
of general international law. L
A
14
4
IN WITNESS WHEREQF the undersigned, duly authorised thereto by their ik
EA

respective Governments, have signed this Agreement.

DONE in duplicate at Islamabad on this ... 207 day of December
1997 in the English Language.

\}/

\
FORTE NMENT OF FOR THE GOVERNY
OF THE DEMOCRATIC OF THE ISLAMIC

SOCIALIST REPUBLIC REPUBLIC OF PAKISTAN.
OF SRI LANKA.




