A g'.r eement
between
the Swiss Confederation
and
the Republic of Guatemala
on the Promotion and Reciprocal Protection

of Investments




Preamble

The Swiss Federal Council and the C}p_vérhfhéht of the Republic of Guatemala,

-

Hereinafter referred to as the Contracting Parties, 2

Intending to create and maintain favourable conditions for greater economic co-operation

between them and in particular for investments by investors of one Contracting Party in the

territory of the other Contracting Party,

Recognizing that the encouragement and reciprocal protection of such investments under

international agreements will be conducive to the stimulation of business initiatives and will

increase prosperity in both countries,

Have agreed as follows:



Article 1
i)e_ﬁnitid:_u-s e
For tl}e _pl-lrpose of this Agreement:
(1) The term “investmentg;"'means any kind of -asscf and ihcludes in particular but not
exclusively: '

(a)  movable and immovable property as well as any other rights in rem, such as

servitudes, mortgages, liens, pledges and usufiucts;
(b)  shares, parts or any other kind of participation in companies;

(c) claims to money, including bonds and debentures or to any performance having

an economic value;

(d)  copyrights, industrial property rights {such as patents, utility models, industrial
designs or models, trade or service marks, trade names, indications of origin),

technical processes, know-how and goodwill;

(e) concessions or similar rights conferred by law or under contract, including

concessions to search for, extract or exploit natural resources.
(2) The term "investor" means with regard to either Contracting Party:

-('a) natural persons whd_, according to- the law of that Contracting Party, are

considered to be ifs nationals;

e & _ legal persons constltuted under the lgw of that Contracting Party and having S i
‘- . their seat on the. territory thereof or. *legal persons directly or md1rectly :
= - controlled by riationals of that Contractmg‘l?arty or by legal persons constltuted A
-z '_'. o~ under the law of that Contraetmg Party and havmg their seat on the tcr:ntox:y - B

thereof. ) © _‘.:_::_ R = - : e

(31 ‘The term "returns" means the améunts ﬁe‘lé_édf_ by an-investment and includes in - -

- -~ particular but not exclusively proﬁt_é: ihte_ré_st, ca:\pigaf -gains, dividends, royalties or

- T fees, ) N -



(4) " The term "territory” means the territory of the Contfacﬁng Parties and includes the
_adj_acent maritime areas over which the Contractmg Party concerned may exercise

sovere1 gnii ghts or jurisdiction-in accordance with natlonal and international law.

Article 2
Scope of application

The present Agreement shall apply to investments in the territory of one Contracting Party '
made in accordance with its laws and regulations by investors of the other Contracting Party,
hether prior to or after the entry into force of the Agreement. It shall, however, not be

applicable to claims arising out of events which occurred prior to its entry into force.

Article 3
Promotion, admission

(1)  Each Contracting Party shall in its territory encourage investments by investors of the
other Contracting Party and admit such investments in accordance with its laws and

regulations.

(2) - Each Contracting Party shall facilitate, in accordance with its laws and regulations, the -
issuing of the necessary permits in connection with such an investment, including
“penmts for the carrying out of hcensmg agreemenis and contracts for techmieal,
comm‘crcral or administrative assistance, as weII ‘as auﬂmnzatmns required for the-

- .:?'. actlvmes of consultants and experts. .- - - _:' s

B T . Aftidded - - -

T T - Protection, t-res;afn_ieli't_ - ; )

. .(1') ) '-Invés'tm'ents and returns of investors of eich Co;nt'ractiﬁg Party shall at all times be
- accorded fair and equitable treatment and shall enj 0y full’ protection and security in the
- temtory of the other Contractmg Party. Neither Contractmg Party shall in any way
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_ mvest:menk rn paracular but not exclusively of: -

- (a) . rehuns Y=o z . ) T

impair by unreasonable or discriminatory measures the management, maintenance,

use, enjoyment, extcnsmn, or disposal of such mvestments

Each Contracung Party shall in its territory accord investments or returns of mvestors
of the other Cmatractmg Party treatment not less favourable than that whlch it accords
to investments or returns of its own investors of to investments or returns of investors

of any third State, whichever is more favourable to the investor concerned.

Each Contracting Party shall in its territory accord investors of the other Contracting
Party, as regards the management, maintenance, use, enjoyment or disposal of their
investments, treatment not less favourable than that which it accords to its own

investors or investors of any third State, whichever is more favourable to the investor
concerned.

If a Contracting Party accords special advantages to investors of any third State by
virtue of an agreement establishing a free trade area, a customs union or a common
market or by virtue of an agreement on the avoidance of double taxation, it shall not

be obliged to accord such advantages to investors of the other Contracting Party.

Article §
Free transfer

Each Contr’actihé Party shall grant investors of the other Cc;rrtractfng Party the transfer

w;thout deiay m a freely convertlble currency of payments in connectwn with an

“b) - payments telating to loans mcurred ot ‘other contra El ingz._ttions'

HndErfaken, forthe 1nvestment : o LR A VR -

-~

(c)_ pmceeds: of the partla} or total sale-or hquldatlon of the 1nvestrnent mcludmg

possﬂile mcrement values; ’ " - -

(d) Jea;mngs ancf other remuneration of pemonnel engaged from- abroad in

connecnon w1th the 1nvestment

-
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(¢)  the- initial capital and additional amounts to maintain or increase the
‘nvestment

Unless otherw1se agreed with.the investor, transfers shall be ma‘de at_ the rate of
exchange apphcable on the date of transfer pursuant to the exchange regulatxons in

force of the Contracting Party in whose territory the investment was made.

Article 6
Dispossession

Neither of the Contracting Parties shall take measures of expropriation, nationalisation
or any other measures, the effects of which would be tantamount to expropration or
nationalisation, against investments of investors of the other Contracting Party, unless
the measures are taken in the public interest, against prompt and adequate
compensation and on condition that such measures are taken on a non-discriminatory
basis and in accordance with domestic laws of general application. The legality of any
such expropriation and the amount of compensation shall at the request of the investor

be subject to review by due process of law.

The compensation referred to in paragraph (1) shall be equivalent to the fair market
vahie of the investment, as -detennined in accordance with recognised principles of
valuation s-uch as, inter alia, the capital invested, replacement value, appfeei-ation,
current returris, goodwﬂ] and other relevant factors, immediately prior to or at the time
when “the decision for ex;a:opnauon was announced or became pubhdy k&own,
whlehever is earher The amount of compensation shall carry | the usual eommcrmal :
1nterest from th_e date” of dispossession unfil payment, shall be settbd' m 2 freely

_convertlble currency a.nd paid W1thout delay to the persen entltled thereto w1thout‘

regard to'its re31dence or. domlctle ' .- T

The mvestors of one Contraetmg Party whose {nyesnnents have éaffeped Ie-sses-tfue to -
a wat or any othef mned conflict, revolution, state of emergency or rebelhon, wh1ch
took place in thie temtory of the other Contracting Party shall benefit,-on the part of
this latter, from a greatmeat not less favourable than that granted to its own investors or
those of any third State as regards restitution, indem:iiﬁcation, compensa}ioﬁ or other

settlement.



; .Article 7

Principle of subrogation
~Where one- Contracfing Party has granted any ﬁnanciai_ guarantee against non-commercial
risks in regard to an investment by one of its investors in the territory of the other Contracting
Party, the latter shall recognize the rights of the first Contrac‘iing Party by virtue of the
principle of subrogation to the rights of the investor when payment has been made under this

gudrantee by the first Contracting Party.

Article 8

Disputes between a Contracting Party

and an investor of the other Contracting Party
(1) For the purpose of solving disputes with respect to investments between a Contracting
Party and an investor of the other Contracting Party consultations will take place
between the parties concerned.

(2)  If these consultations do not result in a solution within six months from the date of

request for 'consultations, the investor may submit the dispute for settlement to:
(a)  the competent courts of the Contracting Party in the territory of which the
investment has been made; or

(b)  the Intemational Centre. for Seftlement of Investment Disputés (ICSID)
provided for by the Convention on the Settlement of Investment Disputes
between States and Natlonals of other States opened for signature at

Washmgton, on March 18 1965 or - _ s '."

(c) an ad hoc=arb}tral tnbunal whxch unless ot‘l'nenmse agreed upon by the partles

EL Nations Comm1ssmn omInternatmnaI_Trade Law(UNCITRAL) ) .

.3 " Each Contracting Party hereby conserts to_g_ﬁe submission of an investment &ispﬁte 10

international conciliation or arbitfation. _

(4)  The Contracting Party which is party to thc; dispute shall at no time whatsoever during

the process assert as a defence its immunity or the fact that the investor has received a

to the dlspute shall be esfahllsﬁed under. the arbitration rules of the Umted R



&)

(6)

(1)

)
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compensation, under an insurance contract, covering the whole or part of the incurred

damage.

* Neither Contracting Party shall pursue through -_dipl'omatic channels a dispute

submitted to international arbitration unless the other antracting Party does not abide

by and comply with the arbitral award.

The arbitral award shall be final and binding for the parties to the dispute and shall be

executed according to national law.

Article 9
Disputes between Contracting Parties

Disputes between Contracting Parties regarding the interpretation or application of the

provisions of this Agreement shall be settled through diplomatic channels.

If the dispute between the Contracting Parties cannot be settled within a period of six
months from the date at which the issue was raised in writing by one of the
Contracting Parties, it shall upon request of either Contracting Party be submitted to an
arbitral tribunal.

Such an arbitral tribuhal shail be constituted for each individual case in the following
way. Within two months-of the receipt of the request for arbitration, each Contracting

- ‘Party shall appoint one member of the tribunak Tl_:losé two members shall then within

"" - two months select the Chairmari of the ti‘ibuhﬁl \-#hd shall be a national of a third-State

with which both Contractmg Partles mamtam drplematlc relations.

“If “within the penods spec;ﬁed in paragraph (3) of this Article the necessary -
appomtmcnts have not been made either Conl:ractmg Party may, in the absence of any
-other arrangement, invite“the Pre31dent of ’ﬁlelntcmatlonat Court of Justme to make

eny necessary appointments. If the Pre51dent is a'natlonal of elther Contractmg Party
orif he is otherwise prevented from dlschargmgthe sa.td function, the V1ce-Pres1dent
shall be invited to make the necessary appointments, If the Vice-President is a national

“of either Contracting Party or if he is also éth@i_se prevented from discharging the

said function, the Member of the International Court next in seniority who is not a
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national of either Contracting Party shall be invited to make the necessary
appointments.

The arbltral tn“buna.‘l shatl determine its own procedures, unless the Contractmg Parties
agree otherwise. It shall reach its decisions by a majonty of votes. Thé décisions by

the tribunal shall be final and binding upon both Contractmg Parties.

Each Contracting Parfy shall bear the cost of its own member of the tribunal and of its
representation in the arbitral proceedings; the costs of the Chairman and the remaining
costs shall be borne in equal parts by both Contracting Partijes.

Article 10
Other commitments

If provisions in the legislation of either Contracting Party or rules of international law
entitle investments by investors of the other Contracting Party to treatment more
favourable than is provided for by this Agreement, such provisions shall be applicable

to the extent that they are more favourable.

Each Contracting Party shall observe any obligation it has assumed with regard to
investments in its territory by investorsof the other Contracting Party.

Article 11~

Final provisions

T’hlsr Agreement, s‘ﬁall enter into force on the day when both Contraetmg Parties have
notlﬁed each ether that théir legal requirements for the entry 1nt0" force of mtem‘atlonal
agreemeﬂts have been fulﬁlle’d and shall remaln in force for a Eerrod of ten years:
Unless vmtIEn notrce ‘of termination is given  twelve months before the exprratron of

-this penod the Agreement “shall be considered’ as renewed on the samé terms for

successive penods -of five years. : .

In case written noticeé of termination of this Agreement is given, rthe‘f)rovisions of
Articlés 1 to 10 shall contimue to be effective for a further period of ten years for

investments made befor_e said notice,
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IN WITNESS WHEREOF, the undersigned, duly authorised thereto by their respective

Governments, have signed this Agreement.

Done in duplicate, at 6‘[&‘/@&&/& é\ ,on S? f&u%& Qﬂ @32 in French,

Spanish and English language, each text bé&ing equally authentic. In case of divergencies the

English text shall prevail.

For the Swiss Federal Council For the Government of the
Republic of Guatemala




