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AGREEMENT

EETWEEN THE GOVERNMENT OF THE ITALIAN REPUELIC AND THE GOVERNMENT
QOF THE REPUBLIC OF KENYA ON TEE PROMOTION AND PROTECTION OF
INVESBYMENTE

The Government of the Italian Republic and the Government of
the Republic of Kenya (hereafter referred to as tha

Contracting Parties),

Desiring te establish favourable conditions for improved
economic cooperation between the twe Countries, and especially
in relation to capital investments by investors of ona
Contracting Party in the territory of the other Contracting
Party:

and

acknowledging that offering encouragement and mutual
protection to such investments, based on an international
Agreement, will contribute to stimulate business wventures,
which foster the prosperity of both Contracting Parties,

Hareby agrae as follows:

For the purposes of this Agreement:
1. Tha term "investmant® shall be construed to mean any

xind of property invested, bafore or after the entry into
force of this Agreement, by a natural or legal person of
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a Contracting Party, in conformity with tha lawa and
regulations of that Party, irrespactive of the legal form
choaen, as wall as of the legal framework.

Without limiting the generality of the foregoing, the
term "inveatmant” comprisea in particular, but not
excluajvely:

a) movable and immovabla property and any ownarship
right in rem., including real guarantee rights on property
of a Third Party, to tha axtent that it can be invested;

b} shares, debantures, eguity holdings or any other
inatrumants of credit, as well as Government and public
securities in general;

¢} credits for sums of money or any service right
having an economic value connected with an investment, as
well as re-invested income and capital gains:

4a) copyright, commercial trade marks, patents,
industrial designs and other intellectual and industrial
property rights, Know-how, trade secrets, trade namas and
goodwill ;

a) any economic right accruing by law or by contract
and any licence and franchise granted in accordance with
the provisions in force on economic activities, including
the right to prospect for, extract and exploit natural
resourcas;

£) any increaae in value of tha original investment.

Any modification in the form of the investmant does
not imply a change in the nature theraof,

2. The term "investor® shall be construad to maan any
natural or legal person of a2 Contracting Party investing
in the territory of the other Contracting Party as well
a8 tha foreign subsidiaries, affiliatas and branches
controlled in anyway by the above natural and legal

persons.
a. The term "natural person®, in referenca to either
Contracting Party, ahall be construed to mean any natural
person holding the nationality of .that Stata in ace

ordanca with its laws.

4. Tha term ®"legal person®, in refarence to eithar
Contracting party, ahall ba conatrued to mean any entity
having its haad office in tha territory of one of tha
Contracting Partiea and recognised by it, such as public
inatitutions, corporations, partnarships, foundations and
asgocviations, regardless of whether thair liability is

limited or cotharwias.

5, The term "“income® shall ba construad to mean the
money accruing to an investment, including in particular
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profits or interests, interest income, capital gains,
dividends, royalties and any other form of payment either
in money or in kind.

6. The term "territory® shall be construed to mean, in
addition to the 2ones c¢ontained within the land
boundaries, the “maritime 2zonas™., The latter also
comprise the marine and submarine zones over which the
Contracting Parties axercise sovereignty, and sovereign
or jurisdictional rights, under international law.

7. *Investment agraement" means an agreement between a
Party {(or its agencies or instrumentalities) and an
inveator of the other Party concerning an investment.

8. FRondiacriminatory treatment®" means treatment that
ia at least aa favourable ‘as the national treatment or
most-favoured~nation treatmant.

1. Both Contracting Parties shall encourage investora
of tha other Contracting Party to invest in their
territory.

- Investors of one of the Contracting Parties shall

have the right of accesgs to the investment activities, in
the territory of the other Contracting Party, not less
favourable than the one granted as per Article 3.1.

3. Both Contracting Parties shall at all times ensure
just and fair treatment of the investmanta of investora
of the other Contracting Party. Both Contracting Parties
shall ensure that tha management, maintenance, use,
transformation, enjoyment or assignment of the
investments effected in their tarritory by investors of
the other cContracting Party, as well as companiea and
enterpriaes in which thesa inveatments have been
affectad, shall in no way be subject to unjustified or
discriminatory measures,

4. Each Contracting Party shall c¢reate and maintain, in
ita territory a legal framework apt to asaure to
investors the continuity of legal treatment, including
the compiiance, in good faith, of all undertakings
assumed with regard to each specific investor.

1. Both Contracting Parties, within the boundaries of
their own territory, shall coffer inveatments effected by,
and the income accruing to, investors of the other
Contracting Party no less favourable treatment than that
accorded to investments effected by, and income accruing
to, its own nationals or invastors of Third Statea.

2. If proviaions in the legislation ©of a Contracting
Party, or in international agreements in force or which
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may come into forca in the future for that Contracting
Party, should accord to investors of the other
Contracting Party more favourable treatment than
foreeeen in this Agreement, euch provisions ehall, to the
extent that they are more favourable to the investor
concerned, prevail over this Agreement. This principle
shall also apply to existing investments.

I The provisions under point 1 and 2 of this Article
do not refer to the advantages and privileges which one
Contracting Party may grant to investors of Third States
by virtue of their membership of a Customs or Economic
Union, of a Common Market, of a Free Trade Area, of a
rultilateral economic Agreement or under agreements
signed 1in order to prevent double taxation or o
facilitate cross border trade.

ticle - Compensatio oy Damayges Oor LOsse

¥When investments by inveetors of either Contracting
Party suffer damages or loeses owing to war, armed conflict, a
state of national emergency, revolt, insurrection, riot or
other similar events in the territory of the other Contracting
Party, they shall ba accorded by the latter Contracting Party
a treatment, as regards compensation or other settlement, not
less favourable than that accorded to its own investors or to
investore of any Third Stata.

) ¢ The investments to which this Agreement relates
shall not be subject to any measure which might limit the
right of ownership, possession, control or enjoyment of
tha investments, permanently or temporarily, save where
specifically provided by current, national or local,
legislation or regulations and ovders handed down by
Courts or Tribunals having jurisdiction.

2. Investments of investors of one of the Contracting
Parties ehall not be, "de -jure" or "de facto", directly
or indirectly nationalized, axpropriatad, raguisitioned
or subjectad to any measures having an eguivalent affact
in the territory of the other Contracting Party, except
for pubiic purposes or national interest and in exchange
for immediate, fuli and effective compensation, and on
condition that these measures are taken on a non=-
diecriminatory basis and in conformity with all legal
provisions and proceduree.

3. The just compensation shall be eetablished on the
basis of real market wvalue immediately prior to the
moment in which the decision to nationalize or
expropriate is announced or made public. In tha absence
of an underetanding between the host Contracting Party
and the investor during the nationalization or
expropriation procedure, compensation shall be based on
the same referenca parameters and exchange rates taken
into account in the documents for the constitution of the

investment.
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The exchange rate applicable to any such compensation
shall be that prevailing on the date immediately prior to
the moment in which the nationalization or expropriation
haa been annonced or made public.

4. Without reatricting the scope of the above
paragreph, ahould the object of netiocnelization,
expropriation, or aimiler event be a company any part of
whoae share capital shall have been subscribed by an
inveator in e foreign currency or denominated in a
foreign currency, the evaluation of the ghare of auch
investor will be in the currency of the inveatment,
increased by capital increases, revaluation of capital,
undistributed profite and reeerves and diminished by the
value of capital reductions and losses.

5, Compensation will be considered as actuel if it will
have been peid in the same currency in which the
investment has been made by the foreign investor, in as
much ae euch currency is ~ or remains ~ convertible, or,
otherwise, in any other currency eccepted by the
investor.

6. Compensation will be considered as timely if it
takes place without undue deley and, in any cese, within
six months.

7 Compensation shall include interests calculeted on
LIBOR basis from the date of nationalizetion or
expropriation to the date of payment.

8. A nationel or company of either Party that esserts
that ell or pert of its investment has been expropriated
ehall have a right to prompt review by the appropriate
judicial or administrative authorities of the other Party
to determine whether any euch expropriation, and eny
compensatjon thereof, conforms to principles of
international law, and to decide all other mattere
relating thereto.

g, If, after the disposeession, the assets concerned
have not been utilized, wholly or partially, for that
purpose, the owner or his essignees are entitled to the
repurchasing of the assets at the market price.

Articie 6

1. Each of the Contracting Parties shall guarantee that
the investors of the other may transfer the following
abroad, without undue delay, in any convertible currency:

a) capital end additionel capital, including reinveeted
income, ueed to maintain and increase inveetment:

b) any income derived from an investment;

o} income deriving from the total or pertial sale or

the total or partial liguidation of an investment:
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d) funde to rapay loans connected to an investment and
the payment of the related interests:

e} remuneration and allowances paid to nationals of the
other Contracting Party for work and eervices performed
in relation to an investment effected in tha territory of
the other Contracting Party in the amount and manner
preecribed by the national legielation and regulations in
force,

2. Without restricting the scope of Article 3 of this
Agreament, the Contracting Parties undartake to apply to
the transfers menticned in paragraph 1. of thie Article
the same favourable treatment that is accorded to
investments effected by investors of Third States, in
case it is more favourable.

tio - bro

In the event that one Contracting Party or an Institution
thereof has provided a guarantee in respect of non-commercial
rigks for investment effected by one of its investors in the
territory of the other Contracting Party, and has eoffected
payment to said inveetor on the baeie of that guarantee, the
other Contracting Party shall recogniee the aesignment of the
rights of the inveetor to tha first-named Contracting Party.
In relation to the transfer of payments to the Contracting
Party or ite Institution by virtue of this assignment, tha
provisions of Article 4, 5 and 6 of this Agreement ehall

apply.
Articie 8 -~ Tranefer procedurea
1. The trangfers referred to in Article 4, 5, 6 and 7

shall be effected without undue delay and, at all events,
within six months after all fiecal cbligations have been
met and shall be made in a convertible currency. All the
transfers shall be made at the prevailing exchange rate
applicable on the date on which the investor applies for
the related tranefer, with the exception o©of the
provisione under point 3 of Article 5 concerning the
exchange rate applicable in case of nationalization or
expropriation.

2. The fiecal obligatione under the pravious paragraph
are deemed to be complied with. when the Iinvestor has
fulfilled the proceedings provided for by the law of the
Contracting Party on the territory of which the
investment has been carried out.

Article 9 -~ Bettlement of Disputes between Investors and

ra es

I. Any dispute which may arise between one of the
Contracting Parties and ¢he investors of the other
Contracting Party on investments, including disputee
relating to the amount of compensation, shall be settled

amicably, as far as possible.
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o

2. In case the Investor and cone entity of one of the
Parties have stipulated an investment agreement, the
procedures foreseen in such investment agreement shall

apply.

3. In the event that such dispute cannot be settled
amicably within six wonths of the date of the written
application for settlement, the investor in guestion may
submit at his choice the dispute for settlement to:

a) the Contracting Party’s Court having territorial
turisdiction:

b) an "ad hoc" Arbitration Tribunal, in compliiance with
the arbitration regulation of the UN Commission on
the International Trade Law (UNCITRAL}:; the host
Contracting Party undertakes hereby to accept the
reference to said arbitration:

¢} the International Centre for Settlement of
Investment Disputes, for the implementation of the
arbitration procedures under the Washington
Convention of 18 March 1965, on the settlement of
investment disputes betwsen States and nationals of
other States, if or as soon as both the Contracting
Parties have acceded to it.

4. Both Contracting Parties shall refrain from
negotiating through diplomatic channels any matter
relating to an arbitration or judicial procedures
underway until these procedures have been concluded and
one of the Contracting Parties has failed to comply with
the ruling of the Arbitration Tribunal or the Court of
lawv within the period envisaged by the ruling, or else
within the period which can be determined on the basis of
the international or domestic law provisions which can be
applied to the case.

Articie

1. . Any dispute which may arise between the Contracting
parties relating to the interpretation and application of
this Agreement shall, as far as possible, be settled
amicably through diplomatic channels.

25 In the event that the dispute cannot be settled
within six wmonths of the date on which one of the
Contracting Parties notifies, in writing, the other
Contracting Party, the dispute shall, at the request of
one of the Contracting pParties, be laid before an "ad
hoe"™ Arbitration Tribunal as provided in this Article.

3. The Arbitration Tribunal shall be constituted in the
following manner: within two wonths from the moment on
which the reguest for arbitration is received, each of
the two Contracting Parties shall appoint a member of the
Tripunal. The two members shall then choose a national of
a Third State to serve as a2 President. The President
shall be appointed within three months of the date on
which the other two members are appointed.
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4. If, within the period specified in paregreph 3. of
this Article, the eppointmente have not been made, each
of the two Contrecting Perties can, in defeult of other
arrangement, ask the Preaident of the lnternatiecnal court
of Justice to make the appointment. ln the event that the
Prasidant of the Court is a national of one of tha
Contracting Partiee or it iz, for any rasaon, impossible
for him to make the appointment, the epplication sghall be
made to the Vice President of the Court. If the Vice
Presidant of the Court ia a national of one of the
Contracting Parties or is unable to make the eppointment
for any reason, the most senior member of the
International Court of Juatice, who ia not a national of
one of the Contracting Parties, shell be invited to make
the appointment.

5. The Arbitration Tribunal shall rule with a majority
vote and its decisions shall be binding. Both Contracting
Parties ahall pay the costs of thair own arbitration and
0f their repreaentetive at the heeringa. The Preaident’s
coste and eny other cost ehell be divided eguelly between
the Contrecting Parties.

The Arbitration fTribunal shall lay down jits own
procedurea.

The provisione of this Agreement ehell be applied irrespective
of whether or not the Contrecting Perties have diplomatic or
conaular relatione.

1. 1f a matter ie governed both by this Agraement and
another international agreement to which both Contracting
Parties are signatories, or by general intarnational law
provisions, the most favourable provieione shall be
epplied to the Contracting Partiea and to the their
investors.

2. whenever the treatment eCcorded by one cContracting
Party to the inveatora of the other contracting Party,
according to its laws and reguliations or other provisions
or apecific contract or inveatment authoriaations or
egreement, is wmore favourable than that provided under
thia Agreement, the more favourable treetmant shall

apply.

3. Whenever, after the date when the investment has
been made, a modificetion should take place in lawa,
regulations, acts or meesures of economic policies
governing the inveatment directly or indirectly, the said
modification shell not be applied retrospactivaly and the
inveetment made under this Agreement shall be protected.

SV T R—
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- Ent 1to F

This Agreement shall become effective as from the date in
which the two Contracting Partiee notify each other that their
reepective constitutional procedures have been completed.

i. This Agreement ghall remain effective for a period
of ten (10} years from the date of the notification under
Article 13 and ahall remain in force for a further periocd
of five (5) vyears thereafter, eave if ona of the two
Contracting Partiee withdraws in writing by not later
than one year before its expiry date,

2. In the case of investments effected prior to the
expiry dates, as provided under paragraph 1 of this
Article, the provisions of Articles 1 to 12 shall remain
effective for a further five (5) yeara after the
aforamentioned datee,

consent.

Article 16 - Review

This Agreement may be reviewed five (5) vears after
its entry into force and thereafter at consecutive periods of
five (5) years or at euch other time as the Contracting
Parties may agree,

In WITNESS WHEREOF, the undersigned, being duly authorised
theretc by their respective Governnments, have signed the
présent Agreement.

DONE AT. .09.\1«.@. .o .this’.‘i{e.. vens.seday of, :‘Jilff_m-'fmrw . .one
thousand nine hundred and..Z&.......cc..0et0.., 4in two
originals, in the Italian and Englieh languages, both texts

being eguaily authentic.
In caee of any divergence, the English text shall prevail,

FOR THE GOVERNMENT FOR THE GOVERNMENT
OFTHE ITALIAN REPUBLIC OF THE RE OF KENY.

o he %m L " .
; / oot = : i
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PROTOCOL

On signing the Agraement between tha Government of the Italian
Republic and the Government of tha Republic of Kanya on the
Promotion and Protaction of Investments, the Contracting Parties
also agreed on the feolleowing clauses, which shall be deamed to
fore an integral part of the Agreement.

General Provision

This Agraement and  all provisions thereof referrad to
*Investments”, provided they are mada in accordanca with tha
legisiation of the Contracting Party in whose tarritory the

investment is made, apply as well to the following associated
activities:

the organization, control, operation, maintenance and disposition
of companies, branches, acgenciesg, offices, factories or other
facilities for the conduct of business; the making and performance
of contracts; tha acguisition, use, protaction and disposition of
property of all kinds including intellectual property:; the
borrowing of funds; the purchase, issuance and sale of eguity
shares and other sacurities; and the purchase of currency for
imports.

tacsociated activities" also includa, inter alia:

1) the granting of franchises or rights under licenses;

11} the receipt of registrations, licensesg, parmits and othar
approvals necessary for the conduct of commercial activity
which shall in any event be issued expeditiousily, as provided
for in the legislation of the Contracting Parties;

I11) access to financial institutions in any currency, and to
credits and currency markets;

vy access to funds held in financial institutions;

V) the importation and jinstallation of eguipment necessary

for the normal conduct of business affairs, including, but not
limited to, office ecuipment and automobiles, and the export
of any aguipment and automcbilas so imported;

V1) the dissamination of commercial information:
Vii} the conduct of market studies;
VIIiI) tha appointment of commarcial representatives, including

agents, consultants and distributors and their partecipation
in trade fairs and other promotional events;

IX) the marketing of goods and servicas, including through
internal distribution and markating systems, as wall as by
advertising and direct centact with natural and legal persons
of the host Contracting Party;

.4 payment for goods and sarvices in local currency:
XI) leasing services.
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a) A Contracting Party {or its agencies or
instrumentalities) may stipulate with investors of the other
Contracting Party, who carry out investment of national
interest in the territory of the Contracting Pparties, an
investment agreement which will govern the specific legal
relationship related to said investment.

b) Neither of the Contracting Parties will eet any condition
for the c¢reation, the expansion or the continuation of
investments, which may imply the taking over or the imposing
of any limitation to the sale of the production on domestic
and international markets, or which specifies that goods must
be procured locally, or similer conditions.

c}) Fach Contracting Party will provide effective means of
asserting c¢laims and enforcing rights with respect to
investments and investment agreements.

d) The nationais of elther Contracting Party euthorised to
work in the territory of the other Contracting Party in
connection with an investment as par this Agreement, shall
have the right te adeguate working conditions for the carrying
out of their professional activities, in accordance with the
iegislation of the host Contracting Party.

e} According to its laws and regulations, each Contracting
Party shail regulete ae favourably as possible the problems
connected with the entry, stay, work and movement in ite
territory of nationals of the other Contracting Party end
nembere of their families, performing activities related to
investments under this Agreement,

£) Legal persons constituted under the applicable laws or
reguletions of one Contracting Party, which are owned or
controlled by investors of ‘the other Contracting Party, ehall
be permitted to engage top managerial personnel of their
choice, regardless of nationality, in eccordance with the
legislation of tha host Contracting Party.

3. with raf o t 3

All the activities relating to the procurement, sale and
transport of raw and processed materials, energy, fuels and
preoduction means, as well as any other kind of operetion
related to them and somehow linked to entrepreneurial
activitiee under this Agreement, shall be aceorded, in the
territory of each Contracting Party, no lees favourable
treatment than the one accorded to similar ectivitiaa and
initiatives taken by investors of the host Contracting Party
or investors of Third States.

4o with reference to Article 5

Any meaeure undertaken by one of the Contracting Partiee
towards an investment effected by an investor of the other
Contracting Party, which diminishes financial resources or the
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vailue of other assets from the investment or ¢reates obstacles
to the activities or substantial prejudice to the value of the
same linvestment, as well as any other measure having
eguivalent effect, will be considered as one of the measures
referred to in paragraph 2 of Article 5,

5. - With reference te Article o

Under Article 8 (3) (b)), arbitration shall be conducted in
aceordance with the arbitration standards of the United Nations
Commission on International Trade Law (UNCITRAL}, as well as
pursuant to. the following provisions:

a}l The Arbitration Tribunal shall be composed of three
arbitrators; if they are not nationals of either Contracting
Party, they shall be nationals of States having diplomatic
relations with both Contracting Parties.

The appointment of arbitrators, when hecessary pursuant to the
UNCITRAL Rules, will be made by the President of the
Arbitration Institute of the Stockholm Chamber, in his
capacity as Appointing Authority. The arbitration will take
place in Stockholm, unless the two parties in the arbitration
have agreed otherwise.

b} When deliveriny its decision, the Arbitration Tribunal
shall in any case apply also the provisions contained in this
Agreement, as well as the principles of internatiocnal law
recognized by the two Contracting Parties.

The recoghition and implementation of the arbitration decision
in the territory of the Contracting Parties shall be governed
by their respective national legislations, in compliance with
the relevant international Conventions they are parties to.

In W1ITNESS WHEREOF, the undersigned, being duly authorised thereto
by their respective Governments, have signed the present Protocol.

~
DONE AT...=0%o%~...... & EREE: aes M s on o day Of....é..imlesone
thousand nine hundred and../d.........ccccans srseasene, AR two
originals, in the Ytalian and English languages, both fexts being
equally authentic.

In case of any divergence, the English text shall prevail.

FOR THE GOVERNMENRYT FOR THE GOVERNMENT

THE ITALIAN REPUBLIC OF THE REPUBL1IC OF KERY

i i
' o A/Lﬁp P
LT W T o SN ke
P

L

— 34



