AGREEMENT ON PROMOTION, GUARANTEE
AND PROTECTION OF INVESTMENT
o
¢ : ' BETWEEN
HE GOVERNMENT OF THE REPUBLIC OF
RKENYA o
| AND
() |
¢ THE GREAT SOCIALIST PEOPLE'S LIBYAN

ARAB JAMAHIRIYA




The Govermment ol the Republic of Kenya and Lhe Greal
Socialist People's Libyan Arab Jamahiriya (hereafter relerred Lo
as "lhe partics)”.

Desirous to. create enabling conditions for the purpose of
developing  Lheir ccopomic relations  particularly  through
mvestments carried out by investors from eithier party in the
Lerntory of the other party;

Recognizing the lact that mutual promotion, guarantec oncl
prolection ol such investments would scrve Lo deepen ceonomic
co-opcralion between the two countlries;

Convinced ol the necd o conclude an  agrecment on
promaolion, guarantee and protection ol mvestinent between the
Lwo counlrics; '

Have Agreed s follows:

Mrtiele {1)
Definitions

For purposes ol this agreement the following expressions shatl
have (e meanmngs assigned to them as hereunder; '

L. Investment:- Mecans all kinds ol funds owned by an
mvesltor lront either of the conlracting parcty invested 11
the tecritory of the other parties in accordance with
laws, rules and regulations of such party and shall
include but not limited to the following:

() Movable  and  uwpmovable  properly,  such - as
mortpapes, concessions, oblipgntions or leasen.

(Y  Shares, debhentures stock, mooey ancd share
stocks.
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(¢)  Credits, claims or any obligntion under loan

agreement  or  under  another  contract  of
ceonomical value and veJates Lo an investimend.

(/) Tndustey and patents rights, inclading copyriglits,
wvention palents, trademarks, trade names,
secrets, commercial repulation, design, induasteral
processes and laow how.

(¢}  Any rights resulled from granting hu.uc,(s and
avthortzation or under a contract, in accordance
with ' law  including  rights  Jor  cxploration,
exlraction and exploitation of natural resourees.

Any change m form ol which the lunds are
invested or re-invested shall not affect its nature
when such funds are appropriated  for  the
nvesiment.

Investor Monns;

(i}  Any natwal person holding he nationatily  of
either conlracting parties.

(i)  Any legal person ncorporated or established
under applicable regulations in L]u, Lcmluly of
cither :(Jnllat.tmg J)dl{]L‘ 3

Territory: M(,ans the whole territory which 5 under
the jurisdiction of eilher of the contracling parties and
ncludes the exclugive ceconovmic zone incuding, sci-
bed and sub-sea and air areas, in which the pacly
excrcisc its jurisdiction under inlernational law,

Return: Means — Nel payment 1equll|ng Jmm the
invesbimenls and include prohts, mterests, dividends,

[ces, and otherwise.

Convertible currency: Means-  Any converlible.
currency and valid for cash fullilling in inlernational
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commiercial  Uansactions  wuid  1s used i omaimn
“international stock markets.

Article (2)
Promotion and Protection of Investments

Ifor prorposcs ol achieving goals of this agreement:

1.

]

L

Both contracting parties shall strengthen and intensify
the  cooperationn between themselves  in lields  of
proriotion, guarantee and protection of the investment,
which are established in the tervitory of one party, by
the inveslors of the other contracting party.

ITach conbtracting parly shall  create convenient
conditions floy mveslors ol the other contracting party,

to carry out investments i its territory legally.

The two partics shall accovd priovily in the lelds of

Agricalture, ‘Tourism, Livestock, Information and
Commurnications. In this regard, the two partics shall
facilitale in cach other's counlry, the acquisition of
land, licenses and necessary approval.

Investment of each contracting party shall be trecated

{airly at all bmes.

The investments shall enjoy proper. and sullicient

protection  and  guarantee in | each  lerritory in
accordance with regulations and either of them shall be
obliged not lo take coercive actions that may lead to
damage in management, maintenance, utilization. or
disposal in investments of another contracting party.
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Article (3)
Treatment of more favoured Country

Each contracting party shall provide investors
of the other contracting party, treatment of

‘more favoured country which shall not be less

(a)

(b)

favourable than those allowed to investors of a
third party, under similar arrangements.

Each of the contracting party shall provide to
investors of the other contracting parly in its
territory, in respect of management,
maintenance, utilization and enjoyment and
disposal of their investment, a treatment ot
less favourable than that it gives to its investors
or investors of third pearty, whichever is more
favourable.

The provisions of this agreement, which relate
to treatment of more favourable country thatis

offered to investors of either contracting party

or of third party shall not oblige the contracting
party to offer investors of the other contracting
party any favourable treatment, advantage or
favour under the following cases:

If it"is involved -in any economic, customs
rece zone area, commnion market or in' any
similar international agreement or any [orm
of regional economic entity, that either of the
contracting parties is a member or shall be a
member in the future. ,

If it is involved in any agreement or any
international agreement, related in whole or
partially with the tax system.
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Article (4)
Specml Inteumtmn'\l Agreements and Contracts

The investments created belween both conlracting parties
under special internatinnal agreementls and conlracts, shall be
subject to Fhat agreement or contract as long as it provicles
belter condilions than those provided lor in the provisions of
this agreernent. '
Article (5) -
Indemnity and reparation

Tach contracling party shall ofler mvestors ol the ollher
contracting party whose mnvestments in its territory, is allected
by losses resulling from & war, civil war, stale of eniergency,
rehellion, civil disorders, riols or. any similar cvents: a
snarantee to reslore it to its previous situation, indemnilying or
another setemoent shall not e dess, e magoilude ond size
than that the Contrf-\cting party ollers to ils investors, or

anvestors ol third pawty mn ru,(,md ace with Lh(‘ prevailing la

and regulations.
Article (06)
Freedom of Transfer

1. ILach conlractmg party shall guavantee investors of the
other party freedom o lransler freely payments. abroac
related to its investments in the same currency or in any
convertible currency without any delay in regard to:

Q. Original investing  capital, pl()lll; auncl
- any related payments
). Retumns, including income msultmb [rom

investiment.

C. Due payments, resulling {rom sale, or
partial - or  whole  liguidation of  the
mvestments.

d. Funds  appropriated  for  credils  and
loans.. ‘
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c. Due compensation  under | provision
stated in Article (5) of this agreement.
L. - Reasonable amount of income and gains

ol the citizen of eilthier contracting party
employed and autherized -to worle in
relation o the mvestment.

.

‘Ihe Lransler ol the paymenls provided in paragraph (1)

shall be implemented e common exchange rate on the
dale of the transfer, in accordance wilh eflective
cxchonpe transfer ol the conlracling party that the
mvestiment 1s runng in ils territory.

Article (7)
Nationalisation and Expropriation

Uncder this agreement, investment of cither contracting
parties or ol its inveslors, established in the territovy of
the-vther conbracting party, shall nol be subject to any
actions of limiting its right of property, concession,
management or utilization of such investment either
temporary  or permanently excepl under limit of
ellective regulations ot by senlence of pertinent courts.

Nationalisation or expropriation, directly or indirectly
ball not he allowed for investments ol cach contraching
partics or investment of any ol its inveslors in the
territory of the other contracting party, except for
public interest for that country on non dlsunmnalmy
basis,

The comppensation shall be caleulated on the basis of
[air markel value of the investment Jor the day
preceding the day of Laking the avrangemoent or s
declaving and it shall be payable totally and translerred
[recly oulside the territory of the contracting party.



| i'hc‘-quhiect of expropriation, is @ joinl project
sslablished in the tecrritory of either of contracting
]."ldl.Ll(’.‘b, the due compensation value, payable to the
investor from - another condracling parly, shall beé
caleulated on the basis ol his share in the joint project.

In case, no agreement has been reached belween the investor
atcd llu hasting parly ol investimenl it shall be relerced (o
procedures ol setilement ol investiment disputes in accorcdance
with Article (9) of this Agreement.

Arxticle (8)
Subrogation

1. Where compensation has becn paid to an investor of

~eilher of the contracting parties under guarantee ollered
to hun Jor the investment established i the Lu*ulmy ol
Lhe olher contracting party ander this Agrecement, the
othes contracting pacty shall acknowledge receipt ol the
compensation for the investor, and shall renounce all his
rights and claims in Tull or partial as the case may be
under law or legal agrecement, and the beneficiary or
whoever acling on his behall in the exercise of such
rights, aud in the execution of such clainms, under the
principle of Jubmgallon as entitled to the mvcslox bheing
Lumpcn'"m .

2. Any dispule belween one ol contracling parly and insurce
ol mvestment ol another L“()nll':'u"til‘lg Cparly, shall be
scttled i1 accordance to plowsmns of Article-{9) of this
agrecment. .

' Article (9)

Dispute Settlement between either party or contracting

investors of the other Pauty

. Any dispute in cespect of the invesuncent, resuliing
Lelween a contracting party and an investor ol Lhe other
conbracting parcty, shall be settled mmicably-.
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If the dispute, cannot be secttled amicably, within six
months from the date of its reporting in writing, the
dispute shall be referred for arbitration upon the request
of the investor of the other party in accordance with the
provisions of Article (10} Para (3, 7) of this agreement. If
both parties fail to reach a settlement and without further
arrangenients, he shall submit an application to the Head
of Arbitration Court in Paris lor purposes of arbitration in
accordance with the provision of international laws.

The arbitration shall tale its decisions in accordance with
the provisions of this agreement under any special
agreeinents concluded in respect of investment and in
accordance with provisions of international law.

The decisions of the arbitration shall be {inal and binding
to both sides of the dispute and each party shall
undertake to implement it.

Article {10)

jettlement of dispute between two Contracting Parties

As imay be possible, the settlement of disputes resulting
between two contracting parties in relation to

( interpretation or implementation of this agreement -
( shall be by amnicable ways. - '

If the resolution becomes difficult, within six months
{rom dale of reporting in writing, by one contracting
party, the dispute shall be referred to arbitration upon
request of one of the contracting parties.

The arbitration shall be set up as follows:-
= Each party shall appoint one arbitrator. Both

arbitrators shall elect a third arbitrator a citizen of
another country as president ol arbitration within

. .
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three months and the President shall be appointed
within lilteens days from date of reportling by onc of
contracting purtics, wishing to refer the dispute Lo
the avhbitration.

Il the terms provided in the paragraph (3) of this article,
are not regarded, etther of contracting parties shall call
the President of International Court of Justice and if he
holds the nationality of one of conlracting pavtics or il
there is causc to prevent lhim {rom practicing his
function, " s depuly - shall conduct the nccessary
appointment. If the deputy holds nationality of one of
contracting party or thcre is cause to prevent him from
practicing his [unction, a more gsenior member of the

International Court of Justice, il he is nol a citizenn ol

any  conbracting  parties, shail  conduct the gaod

appoimntments.

The arbiration ribunal shall talke its decisions in

0.
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accordance with the provisions of Lhis Agreemenl
principles, and bases ol international law. Majority
shall talce the decisions. In addition, the decision shiall
be-final and binding Lo the contracling pacties.

The members ol arbitration shall specily rules and
regulations and methods of its lunctions. '

lach conteacting porly shioll hear the Tees Tor (he conrl
and its representalive in the proceedings, but the lees
for the President and other expenses shall be boriie
equally between the two conlracting parties.

Article (11])
Amendment

Either parly may propose amendment to Cthis
Agreenient. . |
Ml A

——




o JONG bt

et £ e T R s g VTR AL T SO B o M AT b VB RS e G ST T e e e e e

2. Such proposal shall be in wriling and shall be conveyed
to the other through diplomatic channels and shall
enter into force upon consent by the other party.

Article (12)

This Agreement 1s subject to approval in accordance
: - with applicable legal procedures in both countries and
(. _ it shall enler into force on lhe date of exchanging the
approval documents. '

2. 'This agreement shall be valid for ten years from the
date of entiy mto force and thereaflter it shall be
renewable automatically for similar periods unless
cither parly notifies the other party in writing of its
intention to terminate or amend it one year prior Lo

CXPIry.
In Witness Whereol the undersigned being duly authorized by
- ~ their respective Governments have signed this Agreement.
/R , -
Done at Sirte, Libya this ...07 ... ... day of ...Z Lt 2007 in
Arabic and English languages both texts - being cqually
( \_ authentic. ‘
' ( For: - |  For:
) The Government of the . The Great Socialist People's
Republic of enya .~ Libyan Arab
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Hon. Mukhisa Kituyi, EGH|N " Dr. Ali A. Elisaue
Minister for Trade & Industry Secretary of the General
- People's Committee
for Economy _
Trade & Investment
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