
BETWEEN ·-
,.-:,,. .. 

TilE GOVER NMENT -OF MALAYSiA 

THE GOVERNMENT OF THE ~TATE OF . KUWAI~ 

FOR 

THE PROMOT ION ANO PROTECTION OF I NV EST MENTS: 
• ·: . ........... -... t .. ~.-~ 

The Government of Malaysia and the Government 

of the State of Kuwait (her~lnafter collectively 

referred to as the Cont~atting Stdtes and each ·referred 

to as a Contract•n9 State) . 

Desir i ng to create favourable condi ti'oi\S for 

greater economic co -ope ra tion between them and in 

oartlcul a•· for investments b y inves~or-s of on~ 

Contract i ng Stat~ 1 n Lt1 ~ t~ f r i lOry Of the oth~r 

Contracting State. 

Recogniz in g the encouragement and 

recip r o cal protec t i on und~r inte rAation ~l _ ag~~ements of 

such i nvestments will be conducive to . th! __ -,st imulati o n 

·-·-· .... ;-.: <-~ . 
..: _: 

;;: · .. 

, 
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( c ) 

( d ) 

. . ,, .-. ·:.- ...... - ~n.. · ·~-- ·-·:r ;"···~....-: . .ll>~~,.,_~~::::;:~-r---..~--~· . ~.· 

c 1 aims - to.::fll6.!X-tY.5 ?r;· tO_J• •W:Y.;;:~JJ!~$111:$~.~~:¥';/.:l.~J,l.ng 

e co n ,0 ni i c" ~o~'ruf~~ ~-s 0 c.; a te 9 ;fl<i;3~th::f£111l:i<i'i'<i~):t'm e'{lct ·: ~ 

copyrights, 

goodwi l l; 

-~ ~di' ... 
•. -n:.o d em a r_k s, 

,;-;ir.J.:·:r. · 

, . ··--:~.~-.. ...,- ~-- .. 
secrets , , tradei/_rca-ames .and 

(e) ony rights conferred by law or contrac~ a-n <r:·any 
. .. 

l i cences and perm its pursuant to law, i nc luding 

th e rights to search f or extraction and 

exploitation of natural resources . 

The said term shall refer:-

Malay s 1o , t o al l investments made i n project 

classified by the appropriate 11inistry of 

Malaysia in accordance with its legislation and 

admi n i str a t ivP. proctices as an "approved 

project"; and 

.... ··~··· 
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(b) in respect o f · inve stments in the territory of 

the Sta te of Kuw ait, to all investments 

approved and classified as investment$ by the 

competent authorities of the State of Kuwait in 

accor.dance with its -legis 1 at ion and 

administrative oractices. 

Any alteration of the form in whiCh assets are 

Invested shall not affect their classification as 

Investments, 

contrary to 

provided that s uch 

the admission , if 

alterat•on is 

any , granted 

r~spect of tne assets originally ~nvested . 

not 

i n 

(2) "'he t.r:rm • in vest or· · snall me~ n the Government 

11.5 n.1turill Or 

j ur 1 d 1 ca 1 persons who inves t in t he terr 1 tory of the 

other Contr?r.tlno )tate . 

( 3 ) Tne term 'nat·Hal person' shall mean '":h 

respect to e1ther Contracting State a natural person 

hold1nq the nH.1onal1ty !) : :'ldt :>:~;;e 1n accordance 

wlt.h 1ts la .. s. 

( 4 ) ihP t.~trn 'jt~rldlcal oerson' snall 11ean ,.;ith 

r~so~r.t. tn ~ny entity 



5 .. 
-~ .. . , . .. . . ·~ ,.-

established in accordance with, and recogn ized as a 

juridical person by the law of the State, such as 
I 

public and private companies, corporations , business 

associations~ authorities, p~rtnerships, foundations , 

firms , institutions, e s t a b l. i s n men t s , ~gencies, 

funds, en t e r p r i s e.s , cooperatives, 
.-

and 

organizati~ns 6r other similar entities irrespective of 

whether their liabilities dre li~ited or otherwise; and 

any entity establisnea O ·lt.SHle i:he junsdlr.ti on of o 

Contracting State as a juridical person and 1n which 

sucn State or any of its nat ionals o r any ju.-idical 

person established ·nithln 1 t s juriSdiCtion has a 

predomin~t i ng intere~t. 

by investment 1 (! tno·;gn not 

exclusive ly , Includes orofits, Interest, capit! l gains, 

share dividends , royal~ ies or fees, 1nd pay~ent in 

kind. 

(6) The term ' territory' means :-

i } 'A 1 t H r' P S p P r. I r ·; ·.: i1 1 1 y -; l ; ~ rl 1 I I ..) n 1l t ~ r t· i t 0 r y 

compr1s1ng tne ~~deration of Malays1a, the 

-



1 ana ~ .. terri t.ory 
' . . 

comprising the State of kuwait, the terr1torial 

sea an<! airspace above. 

- ( 7) 'Assoc1<1ted activities' include the organ1za-

· tion, control, operati.on , maintenance and d1Spos1t10n 

of Juridlcal persons, branches, agenc1es, off1ces, 

factories or other facilit1es for the conduct of 

busine'ss; mak1ng , performance and enforcem~nt of 

contracts ; the acquisition, use , pro teet 10n and 

disposllion of property of a I 1 kinds,. includ1ng 

Intellectual and industrial propeny •·ights; and the 

borrowing of funds, the purchase and issuance of equity 

shares , and the purchdse of foreign exchange for 

1mport.s. 

(8) The term 'free I y usab 1 e currency' means the 

Unlte<! States Dollar, Pouno 5te'llng, !Jeutschrnarks, 

Sw1ss Francs, French Francs, Japanese Yer. or other 

corrency that 1s widely used to make payments for 

tnternatlonal transact i ons and <or whlch there are 

.. ... 



I ·~.;.·~--
ART!£H.,:.2 

Promotion and' P ro·te_G.n on of I nves tmen t s 

( 1 ) Each Contracting State shall encourage and 

create favourable conditions for investors of the other 

Contracting State to make investments in its terntory 

and, 1n exerc1se of powers conferred by ItS laws, 

reguldlions and •Jdmif:!istr<Hive practices snail ldmlt 

such Investments and dCtivltl~S assoc1aterl tn~rewl~h. 

( 2 ) Once established , investments shall dt all 

times enJOy fu II pro teet ion and secuci ty, in a manner 

cons • stent with Internationa l law . 

( 3) rach Contract.i~~ St~r." shall .;c ~11 tlmPs 

ens~Jr·e fa 1 r· <lnd "'l'J 1 tab I" tre~ tmen t to the 1 :oves t::~ents 

of 1nvestor·s of the otne~ Contracting Stdte. Each 

Contracting State shall .:nsure that the man~gement, 

ma1nto>nance, •Js.;, enJoyme'lt, ~ca•JlSltl•ln or d1SP ':! S3l of 

investments or ngnts rel-\tell to 1nvestrn~n t ana 'ts 

associated act1v1t1eS 1n ItS territory of Investors of 

discr1on1natory nedsures. 

I 
I 
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~ ..... ·~ 
( 4 ) i ) 

the necessa r y measur es an d legislations for 

granting of approoriate facilities, inc·entives 

and other ---forms of encourag ement for invest-

ments made by investors of..- the other 

Contracting State. 

il) Investors of either Contract1ng Stati shall be 

entitled r.o apply to the comoetent authorit•es 

in the host State f o.r the appropriate 

facilities , i ncen t ives and other fo rm s of 

encouragernent and the host State shall grant 

t h ern d 1 1 ass i s tan c.~ , r.onsents, app r ovals, 

li cences a nd aut hor i zat ions to SlJCh an extent 

and on such terms and conditions ~s sh~ll, from 

tIme to time, be determined by the 1 aws and 

regulatlr)n> of the host State . 

( 5 ) lllth resoect to its tax policies, each 

Contract•ng s~~te ShOIJld ~trlve tn accord fairness and 

equity 1n the tr·e~tment of r·•vestment of Investors of 

the other Contr~ct1ng State . 

. ~ 

I 
I 



II l 6 ) The Contrac~ing States snail periodically 

consult between themselves concerning 1nvestment 

opportunities within the territory of each other in 

var1ous sectors of the economy to &etermine where 

investments from one Contracting State into the other 

may be most beneficial in the interest of both 

Contracting States . 

(7) To atta•n the objectives of this Agreement, the 

Contracting States shall encourage and facil•tat e the 

format1on and estdbl1Shment :;f tne appropr1~te JOint 

legal ent itie S b~t· ... een the inves tors of the co~tractlng 

States to establ i sh , develop and execute investment 

projects 1n different economic sectors in 1ccordance 

( 8 ) 1 n v est o ,. s o f ~ lt h e r Co n : r· .: c t i n g S t a t e s h a 1 1 !> e 

ChOICP. regard I •'>S of tO tno:-

permitted by tne nost State. Tne 

I 

1 
; ' 

,, 

::::··::.'.:-: ... . : .. ;. .. -

adm• n 1 s tra t 1 v" o··~c t. i c~s of ,_..,~ · ,,n Contr~c: •.1 "'l ) r ,:-;s . 

· - .. --......... ___ #>_ .... _ , 
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' ( 9) Ea c h Contrac t i ng' State shall se e k a s f.ar a s 

pr ac tica b le t o avoid perf o r mance requ i rements as a 

co ndition of establishmen t, ~xp a nsion or mainten a n c e of 

investments , which re-qo 'i re ·or enforce commitments to 

export goods produc~d or . ..,hich specify that goods or 

se r vices must be purchased l·J cally, o r · which impose any 

ot he r s imilar requ1rements . 

( l 0) Each Conu,:ting S;:.ne Sildll orovide effective 

means of ossertlnG claims o•1cl enforc1ng rights with 

respect to i nvestment 1greements, investment 

authorizations ano ~roper;.i~s . 

( 1 1 ) Each Cont··octing Stote snall moke public a 11 

1 ilW S , ··equl at ion>, a drn i n i s t ,. at;., e practices and 

ART!CLt 3 

Most- 0 avoured - N1ti on Prov1S10ns 
• 

( l ) Each Con · ,. a c t i n g S tate s n a 1 1 i n i t s t err i tory 

accord lnvestmen· s ~nd ~~turns of Inve s tors of the 

· o the r Con t r ~ c t i no 5 t ~ t e t r ~ ~ : :r. ~, l 11 ,Jt 1 e s s f ~ v our a b 1 e 

than that which ' t dCCOrds to 1 r1Ves t:nen ts and retur·ns 

of its own i nvestJr· s or to i nvestments and returns of 

-------
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i n vest or s of any t h i r d S tate w h i c he v e r i s the most 

f avourable . 

(2) Each Contracting State shall in its territory 

~ccord _ investors of the other Contracting State, as 

r~gards m~nagement, rnaintenonc~ . use , enjoymeflt, 

acqui~ition or d1Sposal of their i11vestments, or any 

other. activity associated therewith, treatment not less 

favourable than that which it accords to its own 

investors or to investors of any third State whichever· 

is the most favourdble . 

. !\RT l CLE 4 

ThA provisions of this Agreement relating to 

the grant i 11g of tr'"atrnent not 1 ~ss f avl)tJr·able than that 

accorded to its own investors or the investors of any 

third State shall not be constr·u~d so as to oblige one 

Contractlng Stdt.P. t1) extend to the inv~stors of the 

other the benefll of >ny r.reatment, preference or 

privilege resulting from: -

i ) any existrng or future customs union) an 

economic union or free trade area or a common 

·. '· 
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extern a 1 ta r i ff ar e~ or a monetary union or 

similar international agreement or other forms 

of regional o r sub-reg ional coopera t ion 

arrangement to which eilher of the Contrdcting 

States is or may become a party; or 

i i) the adoption of an agreement designed to l ead 

to the formation or extension of such a union 

or area withln a reasonable length of time; or 

iii) dny international or regional or sub - r·eg1onal 

or mainly to taxat io n or movement of cap1tal o r 

any domestic legis l ;~ion ,.elating ,,holly or 

~ainly to taxation . 
• .. 

ARTICLE 5 

Compensation for Qamage or loss 

( 1 ) Inves to rs of one Contrccting Stdto; .,mose 

investments i n th~ ter r ltory v " th~ other- Contr·.:sctlnq 

losses nwl nq tO war or otner ar~ed 

confl<ct, revolution, a state of national emergency, 

revolt, in surrection or riot or other si milar events in 

the territory of the l atter Contracting State shall be 
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accorded by the l atter Contr9ct i ng Stote treatment, as -
regards restitution, indemn1fication, compensation or 

other settlement , not less. fav ou rable t 'han. ·thin which 

the l atter Contracting accords to i t s o wn 

investors o r to investors of ony third State •.;hiche,ver 

is the m~st fa~ourable . 

. 
( 2 ) wi thout prejudice to Paragraph (l) of this 

Article, inv~stors of one Cont•actlng State who I n any 

of the ~vents ref-er red to ;,. · t~ct parag rap h suffer 

damage or los s i n the terr·i to,·y of t he o ther 

Contrac:1ng State resu lting fro1n : 

{ a) ~.eauisition of thei,. '""~st ~ <?•lt 

Its forces or authorit•es , 

o•· orop~rty by 

its fo rces or a uth or i:ies v1 h1ch was no t caused 

to combat act i on or "a s not required by the 

sha 11 be accorded prompt and 3dequ->~~ compensation fo r 

the damage or lo ss sus t ai ~!0 dur >ng the per iod of 

requisi~ioning 0 1· as a res u l : , F :11e 1~Struction of the 

property. Resulting payment s sna11 ~~ in freely usable 

currency and freely transferable without undue delay. 

I 
I 
! 
I 
l 
! 
• 

, 
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ARTICLE 6 

..... 

Nat1on alization or Expropriation 

lnvest:nents of either Contracting State or 1ts 

natural or juridjcal persons s h a 1 l not be 

subject to sequest ration, con f iscation- or __ any 

simll3r measures save with the order of a 

com p e ten ;; co u r t i s sued i ·n accordance ~ i t h 1 a w s 

1n fo r ce ; 

i ) ·nves:~~~ts 0f 'ither Contracting Stat• or any 

of lt s :1 at u r a 1 or juri d 1 c a 1 pe r sons s h a 1 1· not 

-~l r'-?r::1y ino1rectly nationalized, 

'xpr or> r JH ~ 'i rp· Subjected to me<lsures havtng 

eff~t;·. to nationalization or 

expropriation in the territory of the othe r 

Controcting St.;:e except for a pub1 ic purpose 

in th~ nctiona1 1nterest of that Stdte , for 

promot. 3<iequa te lnd ef feet ive cornpensat ion and 

on c>n1i :ion t~~: such measures iH'e to ken on a 

i i i ) Such compensa~1on shall be comp• ted on the 

basis the c J i r mo1·ket value of the 



.II 

· .. 
o ••• 
·''-

time when . t'he -de ci.sion · for nationalization or 

expropri at.ion w-as' onnounced or become publicly 
..... ··-

known and shan be determined i n accordance 

with recognised principles of valuation such as 

mar ket value . Wij~re the market value cannot De 
·~ 

readily ascertained, the compensatio n sha l l be 

deter minea on eQuitable pr inciples taking into 

account, i n ter atia, the capital i n vested , 

depreciation, capital already repatri a ted , 

replacement value, goodwill and other relevant 

factors. - In t.h e event that payment of 

<:ompen~<"ltion i s delayed, such co=~ pens a t i on 

Sl1all be paid in a n amount which would pu t the 

investor i n a position no less f avourable than 

thP. pos i"t i on i ,, .,,h i e!1 hP ''''l" ld have been had 

the r.ompensa ti on been paid 11111nedi at.ely on the 

date of ex pro pr ia tion or notiona l izat io n . To 

this goal the compensation Sholl 

-\ppropriate interest at a 

co.n<ner·c 1 a 11 y reasor1ab 1 e rate as ag r eed upon by 

both S~ates or at such :·at~ as p:·escribed b y 

Ia•", fo r th~ cvrr· e:1cy in whi c n the i nvestme nt 

is denom inat ed fro•n the aat9 of nat ionalization 

or expropriation u nt i l the date o f payme n t . 

··l 
l. 

I 
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' i v) Where a ·' :contracting State nationalizes or 

expropriates the i nvestment of a juridical 

person which is establ ished or licenced under 

the law in force in its territory and in which 

the other Contract i ng State or any of its 

investors owns shares, stocks , debentures or 

other rights or interest, 1 t sha 1 1 ensure thot 

prompt , adequate and effective compensation 

is received and allowed to be repatriated. 

Such comp ensa t ion shall be determined and paid 

in accordance with the provisions of Paragraph 

(l)(iii) of this Article. 

(2) The prov' s ion~ of P~ragraph ( l) of this Art ic 1 e 

sh a 1 1 also apply to the current returns from an 

investment as well as, in the event of liquidat iofl, to 

the proceeds from the 1 iqu i •ia t. ion . 

ARTICLE 7 

Repatriation of Cap1tal and Returns 

(1) Eilch Contracting State shall guarantee without 

undue delay t he transfe,· out of its territory in any 

freely usable currency of :-
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(a) the net profitS, divide~ds , royalties , -techn ical assistancE and technical servic e 

fees , i n teres t a nd other returns , a c c r u i n g fr om 

any inv est rn e n t by 1n in vesto r of tne other 

Con tracting State ; 

( b ) the proceeds ~cr. r··u 1 n g from t ~ e s d 1 " , tot a 1 or 

partial liQuidation or dny i,-.vestment made by 

an investor of the Othe r Contract1ng State; 

(c) fund s In r!payment of borrowing s ; 

(d) the ea.-n 1r1gs of nationa ls of the Other 

Cont.-acting St~te who dre a llo ..,ed to work 111 

connection with an 1nvest~en: 10 Its terr·itory; 

(e) amounts spent for the mdnagement of the 

invest111eot in the l.~ rritory of the Co nt racting 

State or a third St~ t~; and 

(f) additionol funtJs nec:esso •y for· the maintenance 

of the Investment . 

(2) Without restricting tne generality of Article 3 

of this Agreement the Contr·acti ng States undertake to 
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accord to transfers referred to in Paragraph {1) of -
this Article a treatment as favourab le as that accorded 

to t r an s fer s o r i g i n a t i n g f r om i n v e s tni"e n t s made by 

investors of any third State . 

( 3) . The exc~ange rates applicable to such transfers 

in paragraph {I) of this Article shall be the rate o~ 

exchange prevaillnn dt ~he time of remittance . 

( 4 ) Such transfers as above shall, however, be 

subjec~ to such reasonable t·egulatory procedures as 

shall, from t11ne to time, be tn fo rce in the host State 

and shall like.,,,~ be subJeCt to the right of the 

government of tne host Stdte to impose reasonable 

restrictions for remporary periods not exceeding three 

months to rrt:et s 1 tu<Jt •nns of f~ndamenta I economic. 

disequilibrium prov i ded th~t at least 50% of such 

transfers are ~!lowed t•> be rep~triated flur1ng suc h 

o e r ltJ d s . 

ARTICLE 8 

Subrooation 

( 1 ) If o Contracting State (or ItS designated 

Agency) makes payment to any of its inve stors under an 

I 
l 
l 

I 
.l 
! 
I 

•, 

., 
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indemn.ity or o guorantee it hos granted in respect of -an investment or any part thereof in the territory of 

the host Stote, or has othe rwise beco~e_ _ subrogated to 

any of the righ ts of suc h investors with respect to 

such in vestment, the host Sta te shall recognize:-

(a) the rignt of the other Controct1ng State (or 

its des1gnated Agency) arising f r_om the 

assignment, indemnity or other subrogation , 

whether under law or pursuant to a lega l 

transact10r1, ond 

( b ) that the other Contracting s tHe (or its 

des1gnated Agency) i s entltled by v1rtue of 

subrogcltlOn to enforce such right. 

( 2) l f suct1 >ther Contract 1119 State acQ·Jl res any 

amounts in such manner as above , it sha 11 be acco rded 

in respect thereof treatment not less favourable than 

that ilccordeo t.o tn~ funds of investors of the host 

Stote or of ony thlrd State, whichever is most 

favouroble, der1v1ng from investments or assoc1ated 

dctivities to those in which the par;:y 

indemnlfiP1 wcls engaged. 

·. 

! 

I 

' ' 
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S~ttlem ent bf Inves tm ent Disputes 

( 1 ) Each Con t r a c t i n g State con sent s to s u bm i t d n y 

dis~utes th at ma y ~r-ise ou t of or in relatio n to a n 

i nvestmen t or associate-d activities mad e in i t s --
territory by an invP.sto r o f the o th e r Cont r acting State 

for settlement i n acco.r dance wi th the prov i si ons of ·-
this Article. 

(2) Each Contr<~ ctinq State consents to submit to 

the Int ernational Cent re f o r the Settlement of 

Investment Dispu tes (hereinafter referred to as "the 

Centre '' ) for s~tt l ement b y conciliation or arbitration 

under the Convention on the Settlement of l nvest,~e nt 

Disputes betwee n St at es and Nationols o f other States 

opened for signature ot '.lashington on 18 i1arch, 1965 

(hereinafter referred to as "the Convent ion'' ) any 

dispute oris1nq b~tween that Contro~ct i nq State an•j on 

investo r of the other Contract ing S tate wh ich i nvol ves: 

i) an obligation entered into by thot Contract i ng 

St at e with the inv esto r of the othe r 

Contr.;cting State regarding an i nves tment or 

assoc1ated octivities by such investor; or 

·t •. I 

'· ~· · 
' ·. 
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/ ~.(i,(;:-:·-~n a 11 eged breach of any r.i ght .. conferred or 

cr-eated by thi's Agreement with respect to an 

investment or associated activities by svch 

investor. 

·- ( 3) If a juridical person which is incorporated or 

co.rrstituted under the law in force in the terri tory of 

one Contracting State and i n which before such a 

. dispute arises the majority of shares are ·o wned by 

investors of the other Contracting State shall in 

accordance with Article 25(2)(b) of the Convention be 

treated for th e purposes of the Convention as an 

investo r of the other Contracting State. 

( 4 ) i ) If a ny dispute of the t ype referred in para-

graph 2 Should arise, the Contracting State and 

the investor r:oncerned sha 11 seel< to reso 1 ve 

the dispute through consultation and 

negotiation . I f the dispu-te cannot thus be 

resolved within three (3) months, then if the 

inves t o•· concerned also consents 1n writ1ng to 

submit the d1spute to the Centre for settlement 

by conciliation 0 ,. arbitration under the 

Conventi•Jn, e it her ContracLing State to the 

dispute may inst>t.ute pr oceedings by addre•i ing 

I 
I 

'1, ' . 



/ a r e que s·t ·: t o t h a t · e f f e c t to the Sec re t a r y-., 

General of the · Centre as _set. forth in 

Articles 28 and 36 of the Convention, provided 

that the investor; c-oricer ned has not 0 ---subm i rteo· ---

the dispute to tile courts of·· j us t i c e or 

administrative . tribunals or agencies of 

competent jur(sd.iction of the Contracting State 

that is party to the dispute . 

ii) In the event of disagreement as to whether 

conciliation or orbitration i s the more 

appropriote procedure the opinion of the 

investor concerned s n a 11 prevail. The 

Contracting State dhich is a party to the 

d i SP<Jte sha I 1 not ra ise as an objection, 

defence, or right of set - off at any stage of 

the proceedings or enforcement of an oward the ., 
fact tha t the investor which is the other party 

to the dispute has received pursuant to on 

inStJrance or guarantee contract an indemnity or 

other compensation f or all or part of its 

losses or da•nages. 

( 5) In the event t hat the provisions of the 

Convention are not applicable the conciliation and 
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Un1ted Nations Commission on International Trade Law 

Conciliation Rules, 1980 and Arbitration Rules; 1976 . 

(6) Neither Contracting St ate shal l pursue t hrough 

diplomat1c c hannel s any dispute re ferred to the --Centr e 

u11less: 

i) the Secretary-General of the Centre, or a 

co nc il iation comm1ssio n or an arbitra l - tribunal 

co~stitu ted by it, decided that the dispute i s 

not wi th in the jurisdiction of the Cent re, or _ 

1i) the other Contracting State should fail to 

.'Jbi de hy o• to t:omply '"i tn any aw<~rd rendered 

by an a rD it r•l tr i bun al . 

ARTICLE 10 

Settlement of D1sputes between ContraCting St<~tes 

( 1 ) Sh ould any d1spute ar i se concerning th e 

interpretation or application of thiS Ag r eement the 

Governments of :ne Contracting States sh<~ll try to 

settle the s<~rne by negot1<1tions . 

-. ., 

., ... 
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(.2) If the dispute cannot be so seftled it shall , 

upon the request of e i ther Contracting State, be 

s u bm i -tt e d to an ad hoc A r b i t r a 1 T r i bun a 1 i n a c c or d an c e 

with the provis i ons of this Artic l e . 

(3) Th e Arb i tral Tr i bunal shall be constituted in 

the following way : within two months of the receipt of 

the request for arbitration, each Contracting State 

shall appoint one arbitrator . The two arbitrators 

l shall then select<~ nat i onal ·of a tt1ird State who , on 

the approval by the two Contl"dcting States, shall act 

as Cha i rman of the Trib~nal (hereinafter referred to as 

t he C h a 1 r m a n ) . T n t: C h d 1 , .. n.w $ i1 a 1 1 t> e a p p o i n t e d w i t 11 i n 

two months frorn t ne dat.~ 0f lPOOllltment of the other 

two arbitrators. 

(4) lf with i n the perioc1 specified in Par agra ph (3) 

of thlS Article either Contract1ng State shall not have 

aopo i nte d its arbitrator or the two arbitrators sha 11 

not nav~ agreed on the Cha1r~an , a request may be made 

to the President of th~ fnt ern ati onal Court of Justice 

to mak e the appointment. If he happens to be a 

national of either Contracting State or if he is other-

wise prevented from dis.c:harging the said function , the 

Vice - President · shall be in•1ited to make the 

' ,, . 

I 

., 
'· 
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appointment. If the Vice - Pres id ent also happens to be 

a nationa l of ei ther Contracting State o r is prevented 

from d ischarg i ng t he s aid function, th e member of . the 

Internati o na l Cou rt of Ju s t ice next in seniority who is 

not a nationa l o f eit he r Contracting S tat e shal l be 

inv ited to.make the appointm ent. 

(5) The Arbitral T,.ibunal shell reach ItS decision 

by a m~ jo r 1ty of votes. Such decision shall be 

b i nd in g . Each Contr~cting Sta t e sha ll bP.ar the cos t o f 

its own arbi t r Hor a nd its co"nsel in the ar bitra l 

proceedings; the cost of the Chai rman and t he rem aining 

costs sha 11 be oorne 1 :'1 eQua 1 parts by both Coo tract I ng 

States . The Tnbunal nay, ho,•ever, 111 1ts dec1s1on 

direct that a higher proportion of costs shall be borne 

by one of the two Contracting States. The Arbitral 

Tribun al shall determine Its own procedure . 

ARTIC LE ll 

App l icatiOn to Investments 

This Agreeme'lt shall aooly to 1nvestments made 1n 

tne territory of either Contracting State in accordance 

wlth its leg1slat1on or r!lles or regulations by 

1nves tors of the <)ther· Cornractlng State prior to a s 

wel l as after th e entry int o fo r ce of thi s Agreement. 

... 
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AR.T ICLE 12 

Relation between Governruents 

The provisions of the present Agreement shall ./ .. 
apply irrespective of the existence o f diplomatic or 

consular relations between the Contracting States. 

ARTICLE 13 

Application of Other Rules and Special Commitments I 
( 1} Where a matt~r is governed simultaneously bath 

by this Agreement and by other agreements to which both 

the Contracting St~tes are parties or general pnnci-

ples of law commonly recognized by both Contracting 

States or domestic law of the host State, nothing in 

this Agreement shall prevent either Cont•·~ct1119 State 

or any of i ts investors who own Investments in the 

territory of the other Contracting State from taking 

advantage of whiChever rules are the more favourable to 

their cases. 

( 2 ) [nvestments s•Jbj ec t to spec1al contracts or 

commitments undertaken Contracting State with by one I. 
·J 

respect to the 1nvestors of the other Contra c ting State 

shall be governed, n o .t w I t h s tan rl I n g the provisions 

i> r-
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of this Agreement, by the terms of those contracts and 

commitments insofar as the i r proy_i sions are more 

favourable than those provided by this Agreement . 

( 3 ) Each Contracting State s.hall observe any 

obligation it may have entered into in the documents of 

approval of investments or the approved 1nvestment 

contracts by investors of the other Contracti~g State. 

ARTICLE 14 

Entry 1nto Force 

T h i s 0. q r· e em en t s h ,, I 1 en t e r 1 n to force t h i r t y 

(30 ) days after the latter date on which either 

Contracting State notifles the other· that i t s 

constitutional requirements for the entry into force of 

this Agreement have been fulfilled . 

ARTICLE 15 

Duration and Termination 

( 1 ) This Agreement shall remain 1n force fo r a 

period of thirty (30) years and shal I continue in force 

thereafter for simil~r period or periods un less, one 

year before the ex p iry of the initial period or any 

'· 
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subsequent period, - ~.i th-er Conotrcict i ng . .'State not i fi'es 

the other in writing of its intent·ion to ··terminate the 

Agreement. Th e notice . of te.rm.ina-t:1on shall become 

e f f e c t i v e one year aLter i t has been 

other Contractin~ State. 

received by the 

( 2 ) In respect of investments made orior to the 

date when the not ice of termination. of this Agreement 

becomes effect i ve, the prov ision s of this- Agreement 

sha ll continue to be effective f or a period of twenty 

{2o) ~a,.,..s from the date of termination of the p-resent 

Agreement. 

I n Ylitness whereof the undersigned du l y 

author ize d there to by their respective Governments, 

have signed th is Agreement. 
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Done in d uolicate at ... K.u~~~~ •.• ··:_ .... . _,._ •. . . , this-

. •. s~p~ t;d.ay .. • .. ... . 2?~~ . . . :lay of .. . ~8.1 . . ~ .A:-'~ . . . . . • . • 14 OS H 

corresponding to . . ... . .2.1 •••.•••• day of . . .. ~~-v~':.~!'_; ~ ... 1987 

in the Bahasa Malaysia, the Arabic a nd English 

Languages , all texts being equall~ -~uthentic. 

In case of d i verge ncy , the English text shall 

prevail. 

FOR THE GOVERNMENT OF 
MALAYSIA 

FOR ' THE G 
THE STATE 

·- v I ) I - ,..:;__.) 

AIT 

. . 

. ; 
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On signing the .A9·(;{~ement between tne 'Government; ; 

of Ma 1 ays i a and the .Govef.'·nment· of the ·stilte J f Kuwait 

concer n ing the Promoti.on a nd P.rotection of rnvestments, 

the undersigned Plenipotentiaries have, in addition, 

agreed on the followi'nQ provisions which should b"e' 

regarded as an integral part of the slid Agreement. 

1. Application of the Agreement to 
Investments in the Maritime Zones 

The two Contracting States agree that they may 

consult with each other with a view to applying the 

provisions of this Agreement t o in vestments in the 

maritime zones in accordance with the applicable laws 

of the host State . 

2. With respect to Article 2: 

The Kuwaiti compan1es and companies to be 

established jointly by Kuwaiti inves tor s and Malaysian 

investor· s Shall have the right to exercise the general 

powers grante~ under the Malaysian 1 aws for the 

attainment of their general purposes and objects. They 

shall have the right to issue and execute any decisio n 

which they deem necessary to achieve their objectives, 
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] 
they shaft have-···-the right to establish subsiiliar,Y 

companies and/or to participate in other companies in 

the indu..strial , manufacturing, agricultural, to.uristic 

and high - technology projects which rnay be of mutual 

benefits to the interests of th~ two Contracting 

States . 

3. With respect to Article 3: 

(a} National treatment shall not be accorded to 

investments i n the bank i ng and insurance 

sectors. 

(b) Al l activities involving the purchase, sale, 

and transport of raw and sec o ndary materials, 

energy, fuels, and means o f production and 

operation of a l l types s h a 1 1 be accorded 

treatment not less favourab l e than that 

accorded to the investment or associated 

activities carried out by the nationals of the 

host State or third State investors whichever 

is the most favourable . There sha 11 be no 

impediment to the normal exercise of such 

activities , provided they are carried out in 

accordance with the laws and regulations of the 

l 
t: 
l 
' 
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of this A(lreement . Restrict'ing any of these 

activities shall be deemed ''treatment less 

fa vourable" if directed in a discriminatory way 

I 
against i nvestors of the other Contracting 

State . t~easures that have to be taken for 
~~~-

reasons of public security and order , public 

health or mo rality s h a 1 I not be deemed 

"treatment less favourable " within the mean ing 

of this Artic le . 

(c) The Contracting States shall facilitate in the 
I 
! 
l 

1 i gh t of their dom~s ~ i c I a,.,, the i ssua~ce oo 

i 
I 
; 

l 
entry vlsos and ·1uthor1zations pertaining to 

sojourn, work and travel of the nationals of 

in tnE 

i 

\ ... 

I 
one Contracting State pursuant t o an investment 

State . 

(d) 1Ahenever goods or p~rsons c<J nnected with t~e i 
l • ' ' j 
l 
; 

making of investments are to be transported, 

eithe r Contracting State shall neither exclude 

nor hinder transportation enterprises of tht! 
i 
• 
I 

I 
I 

I 
I 

I 

other Contrdcting State and shall issue permits 

as required to carry out such transports. This 

includes the transportation of : 



i) qo-od.s directly i ntended for an ;nvestment 

within th e meani ng -of the present 

Agreement or acquired in the terri tory of 

eith~r Contracting State or of any third 

~tate by or ~n beha l f o f an enterprise in 

which ass·e ts '"ith in the mean i ng of the 

present Agreement are i nvested; 

ii) persons trovelling in con nection with the 

moking o f inv estments. 

4. With respect to Article 6: 

(o) The provisions of t his Article shall apply to 

ony me asure of expropriat1on , nationalization , 

dispo ssession o r other simi 1 ar meas ures su c h as 

freezing or blocking of assets or funds con cerning 

investments made by investors of the other Contrac t ing 

State v1herever they may be, and irreso ec t iv e of t he 

place where they may be deoos it ed . 

(b) The provis ions of this Article shall also apply 

to the transfer of an investment to public ownership, 

to the subjection of ~n i nvestment to public control or 

to any other measure the e ff ects of which would be 

... 
• 

a I 
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tantamount to exprop.r i at ion or nat'ionalization . 

"Ex propriation" mean the taK1n9... away o r 

restricting of any property right ~hich tn itself or in 

conJunction with other rights constitutes an 

investment . 

(c) Any undue delay in payment of compensation 

s n a 1 1 ca rry a ppr op riate i nt ere-st at commercially 

reasonable rate as agreed upon by both pa rties. 

5 . With respect to Artic l es S , 6 and 7: 

(a) The term "wltnout und ue delay" within the 

meaning of Articles 5 , 5 and 7 is deemed to be 

fu llfi lled if a repart la ti o n is made within such period 

as is normally requireo according to international 

financial custom and not later, in any case, than three 

months. 

(b) Invested returns s h a 1 1 enjoy the same 

facilities and protection as the orig i nal investment . 

6 . With respect to Artic le 9 : 

Regardi.ng the ar bi tration under the United 

Nations Commission on International Trade 1 aw 

I 
I 

i 
' ! 

I 
j 

I 
l 
i 

I 
I 

I 
I 
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Arbitrat io n R u 1 es o f 1976 ref erred t o. t.n oa. ra:gr.:J~:J!h K5}' 

of" Article 9. the Arbitra l Tribuna 1 s ha 11 be e-stab l_ i"s hed 

as follows 

(a) The Arbitral Tribunal shall consist of three 

arbi trato r s . Each party Sholl select an arbit rator. 

Th ese t wo arbit rato rs shall appoint by mutua l agr eement 

a Chairman who_ shall be a national of a tl1ird State 

wnich has diplomatic r elations with both Contritcting 

States. The arbitrators shall be appo1nted wi thin two 

months from the date when one of the par ties to the 

dispute in formed t he other o f its i nte.ntion to su~mi.t 

the d1sputo to orbitr~t1nn. 

[f the appointme nt s are not made within the period 

men ti oned abo ve, eitner party may invite the Chairman 

of the Arbit ration In stitute of t he S t oc kholm Cham ber 

of Commerce to mate t he requ1r ed appointment within two 

months . 

( b ) T h e A 1· b i t r a l T r 1 L> u n a 1 s n a 1 I r eo c h 1 t s dec 1 s 1 on 

by a majority of votes. [t s a·,ard shdll be Fin a l and 

binding on both pa rt l~s to th~ dispute, ann shal l oe 

entererl in any r.ourt of jurisdiction . 

. ' -
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(c-) The Arbitral Award sh~(U~ti:e ma·!t~ in accordance 

with the domestic law s;· incl ud il)g~·the . r ·ule s,.o·f .. conflic.t 

of _!:..he Con tr <1cting State· which ·occepts the investment , 

and in accordance with the provisions of thlS Agreement 

as we 11 as the pri nci ples of i n t e r.o a t I on a I 1 aw 

genera 11 y recognl zed and adop.ted by both Contract! ng 

States. 

(d) Each party to the dls_put e s hal l bear the cost 

of its own arbitrator <1nd of 1ts counsel in the 

arb it ration proceed 1ngs . The cost of t he Chairman and 

the remaining costs of the Arbitral Tribunal shall be 

borne 1n equal pa rt s by both pa r ties to tne dispute . 

Done in dupl ic ate at ... l<l'"''li.t ... . .... .• tnis 

.. ~'!t.u.r!l~Y. .. . ....... 2.9.c~ .. . . day of ... R{\~~ .. A!-. ~~~'\L ... 1408H 

correspond in g to . ..... .2.1 . ... ..... day of . ~'?~e.m.b~: .. 1987 

In Bahasa !'lal~ysld, Arabic and EngliSh languages , aLl 

texts l)eing equa l ly authentic. 
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FOR THE GOVERNMENT OF 
MALAYS IA 

( 

{ 

FOR THE GOV ERNMEN T Uc 
TH E STATE OF KUWAIT 

. ' 

. 
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