
Agreement 

betwsan 

the Government of Malaysia 

and 

the Government of the Democratic Socialist 

Republic of Sri Lanka 

for 

the prorr~tion and protec~ion of investment 

The Government of Malaysia end the Government of the Oemocrat!c 

Socialist Republic of Sri Lanka hereinafter referred to as the 

"Government o-f Sri Lanka"; 

Ce~iring t·::> cre:n;e f3vour.;:ble cond.i tions for greater economic co-

operation ~Etween t~em and in particular for invest~ent by nationals 

of one State in the territory of the other State: 

Recog:1izing the need to ;Jrotect investment by nationals and 

ro~anies of both S~ates and to stimulcta the flow of capitel 

,,_,:_ ::n a view to :t~e e ~ono~nic prosperity of both St.ates; 

hJva £~greed .:16 follows•: -

Article 1 ---
Definitions 

for t!"le purposas oi t::nis Agreerrsn t : -

(a) "investment" means every k.ind of a~set and in parl:icular. 



.... ... ... - · . . - - ·-···-·-- - -

- 2 -

though not ~Aclwsively, includes:-

(i) ~ova~le and i~ovable property ard any 

other prop~rr.y rights such .:~s mortgages, 

liens or pledges: 

(i~) shares . s~ocK5 and debentures of companies or 

interests . in the prop~n:y of such companiSls: 

[iii) c!aims to money or to any performance under 

c~rtract having ~ financi el value; 
.. .. 

(iv) copyrights. industrial property rights ( such 

as pat5nts for inventions. trade marks, industrial 

desig;,s), know-how-, trade-names and good~r.d.llj 

(v) bu~iness concessions conferred by law or under 

contract , including concessions to search for , 

c~ltiva~e. axtract or exploit natural rescurces . 

( b) "returns •• mea:-~s the amount~ yielded by en inves1:ments 

an::! ~n particular, though not exclusively. incl~des 

profit. i nterest, capital gains. dividBnds, royalties 

or f'ees. 

(i) in respsct of ~alaysia: any per~on who i~ 

a citizen of Malays~a ~ccording to it s 

con3titr...:tion ; 
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(11) in respsct of Sri La nka: a person who is 

a citizen of Sri Lanka according to its laws. 

(d) "corr.paniss" ;r.eans:-

(i) in respec~ of Malaysia : ~ny company wi~h a limited 

liability incorporated in the territcry of 

Malaysia or any juridical person or any associ~tion 

of person~ or partnership or sole propristcrship 

la•,,:fully constituted in accordance with the law 

in force i~ eny part of the territory of Melaysia; 

(1i) in respect of Sri Lanka: corporations. firms or 

essociati~ns incorporated or constituted under 

the law in force in any part of Sri Lanka. 

~a) "t::!rri:ory" me~ns: -

(1) in respect of ~alaysia: all the states in 

:"ialays1a: 

( ii) in respect of Sri Lanka: the t~rritory whi~h 

constitutes the Republic of Sri L~nka. 

Article 2 

~J::plicability of this Agreement 

(1 j The tsrm "investment" shall r efer:-

(a) in respect of investments in the terr~tory of 

Mal~ysia , ~o all inv~stmants made by Sri Lan~an 
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nctionals or companies in projects classified 

by tha eppropriete Ministry of Malaysia in 

accordance with its legislation and adminis-

trative practice as ~n '' approved project"; 

(b) in respect of investments in the terr·itory 

of Sri Lanka, to all investments mace by nationQls 

and corr.panies of Malaysia which:.are spe:cificallY 

approvod in writing by the Government of Sri Lanka I 
or by ony of its designated agencies, and upnn such 

conditions, if any, as shall be deemed fit. 

l2) Any alteration of the form in which assets are invested 

shall nat ~rf.fect t heir- clcs~ii1cat1qn as. i:-1\!e~tment, pr:::~viaed 

that such c:.lter.:~tion i,;; not c:~ntr2ry to t::e approval, if 

gny, granted in respect of the a~sets origir.ally invested. 

Article 3 

Promotion and Protection of Investment 

('!) Ea~h Contracting Party shall encourage anc cre~~e 

fcvou~abla conditions for natjonals or compenies of 

the other Contracting Party to invast capitel in its 

territory, and. ~ubject to its rights to ~xercise 

powars conferred by its 1aw9, shall admit such capital. 
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(2) Invast;..ents of nationals or cor.1panie~ of either· 

Contri:lcting Party shall at all tin1es be c;~ccorded 

fair and equitable trGat~nt and shall enjoy full 

protection and security in the territo~y of the 

other Contracting Party , Neither Contracting Party 

shall in any way impair by unreasonable or dis-

criminatory measures t~e ~a~agement. meintenanc€, 

I usa. enjoyment or disposal of investments in its 

territory of nationals or companies of the other 

Contracting Perty. Eech Contracting Party shall 

observe any obligation it may have entered into 

wi.th regard to investments .of nationals or -

compenies of the ather Contracting Party . 

,1\rti.cle 4 

Most-F~vaured-Nation Provisions 

(1) Nsither Contracting Party shall in ~ts territo~; subject 

investments or returns of nationals or companies of the 

oths;- C=ntr::~c4ing Pa.::-ty i..o treatment less favour;ible than I 
tnat w;,icn it accor-ds to investments or returns of it·s own 

.• nationals or companie~ or to investments or. returns of 

nationals or companies of any third State. 
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(2) Naitner .:ontract ing ?arty shall in its tarrit~ry subject 

netionals or co~~anie5 of the other C0ntra~ting Party ; 

as re~ards their management, usa. enjoyment or disposal oT 

their investments , to treatment less f~vourabla tha~ that which 

it accords to :!. ts own nationals or comp~nias or to nationals 

or companies ~f any third StQte. 

(3) Nationals or companies of one Contracting Party whose 

invest~ents in tile territory of ths ot~er Contracting 

Party sufier losses owing to ·JJ~r or other a!"'lled conflict . 

revolution, a state of national emergency. revolt, i n -

surrection or riot in the territory of the lat1;er Contrac-

ting Party ~hall be accorded by the latter Contracting 

Party treatment , as regards restitution, indemnification, 

conpensa:ion or other settlemen t. no less fa'jourable than 

that which ths latter Contr3ct1ng Party 3ccords to nationals 

or conpan1ss or 2ny thi rd State. 

Article 5 

[>rr.eptions 

r~e pro-.11sion:~ in this Agreement relative to the grant 

of :reatment not less favourable than that accorded to the netionals 

or compan1~s of either Contracting Party or of any third State shall 

not be construed s o as ~o oblige one Contracting Party to extend 
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~o the n~t:icnals or companies of the other ths beneiit of any 

t:reatment, preference or privilege which may be extended by the former 

Contracti~g Party by virtue of: -

(a) t~e formation of a custo~s union, a free trade 

arr~ngement or any regional and inter regi~nal 

arrangement: or 

(b) the adoption a7 an ngree~ant designed to lead t~ 

the formation or extension of such a Lnion or 

arrenge~ent as specified in paragraph (a) of this 

Article ~~~it~in a reeisOnable length of time; or 

(~) any international agreement or arrangement relating 

wh~lly or mainly to taxation or any domestic legis-

lation relating •,.;holly O!" mainly to taxation. 

Article 6 

:\!either of the pa1·ties shall take r.1easwres of expro-

priation, nationalisation or jispos~ession, or any other 11easure~ 

h~ving effect eq~ivalent to netional isation h~ expropriation, 

~~~i~et investreents belonging to nationals or corepanies pf the other 

Contra~ting Party, cnless the n~asurss are taKen in the public 

i:-~tereat. on a nan-discriminatory basis and under due pro-:ess of 

lQW and provided that provisions be made f'or prompt, effective and 
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a~squate compensation. The a~ount of compensation, ~hicn 

~hall have teen fixed at the time of expropriation, nationalisation or 

di5poss6ssion. 5hall be ~ettled in convertible and transferable 

currency and be paid '"i ti"lout undue delay to the person entitled 

thereto. 

Article 7 

Repatriation of Investment 

Each Contracting Party shall in :respect cf investr:ents 

allow '1ationcsl3 or companies of t;,e other Contracting Party free 

transfer of tr.eir capital and of returns from it. Nevertheless 

each Contracting Party shall have the right to restrict in 

exceptional circumstances. for balance of payments needs. the 

transfer of such proceeds in a manner consistent with its rights 

l!nd ::J!::lligc:~ions as ~ member of tt·.e Intern~tional :"lonet-:~rY Fund. 

Article 8 

This Agreement shall apply to investment made in the 

ter~itory ~f either Contracting Perty in accordance with its 

· l8gislnt:!.on or r·ules or regulat::.ons by nationals or companies 

of the othQr Contracting Party prior to a~ well as after the 

entry into force of this Agreement. 

i 
J 
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Article 9 

~eference to In~ernational Cen~er for Settlement 

~f Investment Cisputes 

(1 ) each Contracting Party . hereby consents to submit to 

the International Center for the Settlement of 

Investment . Oisputes (hereinafter raferred to as 

"the Cante:-"} for settlement by conciliation or-

Arbitration under the Convention on t.he Settlement 

of Investment Jisputes between States and Nationals 

of Dt~er States opened fa~ signature at Washington 

on 18 March 1965 any legal dispute arising between 

that Contracting Party and a national or a co~pany 

of the other Contracting Party concerning an investment 

of the latter in the territory of the former. 

[2) A company t--•hich is incorporated or constituted under 

the la~v in force in the territory of one Contrecting 

Party and in \vhich before such a dispute arises the 

:najori ty of shares are owned by ncstionals or companies 

of the other Contracting Pdrty shall in accordance with 

Article 25(2)(bj of the :onvention be treated for t~e 

purposes of the Convention as a company of t ;ie ether 

Contracting Party. If any such dispute should arise and 

agreement cannot be reached or the dispute cannot be 

I 
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finally disposad of 111ithin t111elve months between 

the parties to this dispute through pursuit of local 

remedies or ot~erwise. ~hen , if the national or company 

affected alae conse;,t in writing to submit the dispute 

to the Center far s9tt1ement by conciliation or ~rbitration 

under the Ccnventian. either party may institute pro-

ceedings by addressing a request to that effect to t~e 

Secretary-General of the Center as provided in Articles 

28 30d 36 of the Convention. In the ~vent of disagreement ; s 

to whether ~oncili~tion or arbitration is the more appro-

priate procedure the national or company affected shall have 

the right to choose . The Contracting Party which is a party 

to the dispute st-•all not raise as Qn objection at any stage 

oi the proceedings or enforcement of an award the fact that 

ths national or c~mpany which is the other party to the dispute 

has receivsd in pursuance of 3n insurance contract an indemn~ty 

in respect of soma or all oi his or it~ losses. 

( 3) Neither Contracting Party shall pursue through diplomQtic 

channels ~ny dispute re~erred to the Center unless: -

( al t:-1e Se•:;ret.:~ry-Gener-::1 of tha Center or c 

conciliation commission or an arbitral 

tribunal canstitutsd by it. decide~ that 

the dispute is not within the jurisdict-ion 

of the Center: or 
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(b) the other Contracting Perty should fail 

to abide by or to comply with sny award 

rendered by an arbitral tribunal. 

Article 10 

Disputes between the ·contracting Parties 

(1) Disputes oetween the Contracting Parties concerning 

the interpretation or application of this Agree~ent 

should. if p-ssible. be settled through diplomatic 

channels. 

(2) If a dispute between the Contracting Parties cannot 

thus ~e settled. it shall. upon the request of either 

Contracting Party be submitted to an arbitral triounal. 

(3) Such an erbitral tribunal shall be constituted for 

each individual case i n the following way. ~ithin 

two nonths of the receipt of the request for arbi-

tration. each Contracting Party shall appoint one 

mamber of the tribunal. Those two members shall then 

select a naticncl of third State who on approval by 

the two L::ontracting Parties shall t::e :3ppointed Cr,airman 

of ths tribunal . The Chairman shall be appointed within 

two months from the date of appointment OT the other two 

mambers. 
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(4} If within ~ha periods specified in paragraph (3) 

of this Article tha necessary appoi ntments have not 

been ~aae, aither Contracting Party may. i~ the 

absence 8f any other agreement. invite the President 

of the International Court of Ju$tics to make any 

necessary appointments. If the Pre5ident is a national 

of either Contracting Party or if he is othe~~ise pre-

vented from discharging the said func~ion. the Vice

Preaident shall be inv1 ted to make the necessary 

a!)pointrr:ants. If the Vice -?resident is a national of 

either Contracting Party or if he too is prevented from 

discharging t~e S9id function . the Member of the Inter-

national Court of Justice next in seniority who is not a 

national of either Contracting Party 6hall be invited to make 

the neces~ary appoint~nts • 

(5 ) The arbitral tribunal shall reach its decision by a 

~ajority of vcte~. Such decision shall be binding 

on both Contracting Parties . Each Contracting 

Farty s:-tall ;.e3r t~e cost of its own member of tr•s 

tribunal and .of :!. ts representation in the arbi trcl 

;Jrocsedings; the Cost of the ChairmEln and the rerr.aining 

·~osts shall be borne in equal p~rts by the Contracting 

Parties . The tribunal rnay. howeve r , in 1 b~ decision 
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I direct that a higher i't'Oportion of costs shall 

~e borne by o~e of the two Cont~acting Parties, 

and this r.ward shall be binding on both Contracting 

Parties. The tribunal s hall determine its own 

pracedure. 

Article 11 

Subrogation 

If either Contracting Pa~ty makes payment under an 

indemnity it has given in respect of an investment or any 

part thereof in the territory of the other Contracting Party, 

the latter Contracting Party shall recognise:-

(a) "!;he assignment, ·t.Jhether under law or pursuant to a 

legal Lransaction, of any right or claim frcm the 

party indemnified to the former Contracting Party 

(or its cesignated Agency); and 

i:~) that the former Contracting Party (or its des1g:1ated 

Agency) i::: enti~led by virtue of subrogation to 

exsr~13~ ths rights and enfor~e the claims of sucn 

a party. 

The former Contracting Party Cor i~s designated 

Ag~ncy) shall accordingly if it so desires be entitled to 
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assert any suer) rignt or claim to the same extent as 

it;~ ?~decessor in title either t:afore e Court or tribunal 

in the territory of the latte~ Contracting Party o~ in any 

other circums.t:ances. If the former Contracting Party acquires 

amounts in t~e l~wful currency of the ether Contracting Party 

or credits thereof by essignment under th2 terms of an indemnity 

the former Contracting Party shall be accorded in respect thereof 

treotment not le5S fcVOurable than that accbrdgd to the funds Of 

companies or nationals of the latter Contracting Party or of 

any third State deriving from investment activities similar to 

those in which the party indemnified was engaged . Such amounts 

and credits shall be freely available to the formsr Contracting 

Party concerned for the purpose of meeting its expenditure in the 

terri t ory of the other Contracting Party. 

Article 12 

[ r.t.ry ln force. Duraticn anc: Termination 

(~) This Agreement shall be ratified 3nd shall enter 

into force on tr:e exchenge of instrui.1entfsfo7 

ratification. 

( 2 ) Tt-1is Agreement shall remain in force for a period 

of ten years. Thereafter it shall continue in force 

until the expiration of twelve months from the date 
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on :,.;hich either Contrecting Party sh:all have 

given 'tJ!"'itten notice of termination .to the Jt~er . 

Prov!.oed that in respect of investments r.)eds whilst 

the Ag!"'8ement is in fcrce , it3 provisions shall 

continue in effect with respect to such investments 

fo r a period cf ten years after the data of t err.ination 

and without prejudice to the appli~?'tion thereafter of 

t:he rules :;~f general international law. 

In witness whereof the unde~igned, duly authorised 

thereto by their respective Governments, have signed this Agrsement. 

Done at Kuala Lumpur , this 16th. day of April, 1982, in 

six original copies , two each in Bahasa Malaysia, Sinhala and English 

.sll t!lree texts being equally authentic . I n the case :Jf divergence 

aetween the texts of this Agreement, the English text shal~ ~rev~l. 

l 
F ~~a Government 
J7 ,'1al.sysia . 

• 

. ... ...... ' .... .... ... . . 
For the Gover~ment of 
tl1e Cemocr-ati:: So::ialist 
Repu~ ric of Sri Lanka . 



EXCHANGE OF LETTERS BETWEEN THE GOVERNMENT OF MALAYSI A 
AND THE GOVERNMENT OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA CONSTITUTING AN UNDERSTANDING 
REGARDING THE EXCLUSION FROM NATI ONAL TREATMENT 

I N THE ~UTUAL AGREEMENT FOR THE 
PROMOTION AND PROTECTION OF INVESTMENT 

16 May 1995 

Excellency, 

I have the honour to refer to the Agreeme nt between the 

Government of Malaysia and the Government of t h e Democratic 

Socialist Republic of Sri Lanka for the Mutual Promotion and 

Protection of Investments s i gned on 16 April 1982 at Kuala 

Lumpur, Malaysia hereinafter referred to as "the said Agreement " . 

2. It has been the understanding of the Government of 

Malaysia and the Government o f Sri Lanka that for the purpose of 

Article 4 of the said Agreement, national treatment in the 

territory of Malaysia shall no t be accorded to investments in the 

banking and insurance sectors. Should circumstances in these 

sectors at a later date change, either party can request for a. 

~ negotiation which shall take place on a date to be agreed by both 

Contracting Parties. 

3. The above understanding shall not in any way· affect the 

grant of most favoured nation treatment to investments in the 

banking and insurance sectors in the territory o f Mal a ysia, in 

accordance with Article 4 of the said Agreement. 

1. 

a c «>cue uaau = 
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4. I have the honour to propose that this Note, which is 

authentic in English and Bahasa Malaysia, and your reply to that 

effect shall constitute the understanding between our two 

Governments and shall be regarded as an integral part of the said 

Agreement. 

5 . Accept , Excellency, renewed assurances of m~·~ighest 

consideration. 



EXCHANGE OF LETTERS BETWEEN THE GOVERNMENT OF MALAYSIA 
AND THE GOVERNMENT OF SRI LANKA CONSTITUTING AN 

UNDERSTANDING REGARDING THE EXCLUSION F.ROM NATIONAL 
TREATMENT IN THE MUTUAL AGREEMENT FOR THE PROMOTION AND 

PROTECTION OF INVESTMENT 

Date: 16 May 1995 

Exce_llency, 

I have the honour to refer to your Note dated 16 May 1995. 

2. I have further the honour to confirm the understanding 

of the Government of Malaysia and the Government of the Sri Lanka 
'• .. 

that for the purpose of Art i cle 4 of the said Agreement, national 

treatment in the territory of Mal~ysia shall not be accorded to 

investments in the banking and insurance sectors. Should 

circumstances in these sectors at a later date change, either 

party can request a negotiation which shall take place on a date 

to be agreed by both Contracting Parties. 

3. I confirm that your Note dated 16 May 1995 and my 

reply, which is authentic in English and Sinhala shall constitute 

the understanding between our Governments and shall be regarded 

as an integral part of the said Agreement. 

4. Accept, Excellency, renewed assurances of my highest 

consideration. 

~- ·-
Minister of Fo eign Affairs 

For the Government of Sri Lanka 


