s e -

Mg ¢ >

RV e

A T T

BILATERAL AGREEMENT FOR THE PROMOTION AND PROTECTION OF
INVESTMENTS BETWEEN THE GOVERNMENT OF THE REPUBLIC OF
COLOMBIA AND THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF
CHINA

PREAMBLE

The Government of the Republic of Colombia and the Government of the People's
Republic of China hereinafter referred to as the “Contracting Parties”;

Desiring to intensify the economic cooperation to the mutual benefit of both
Contracting Parties,

Intending to create and maintain favorable conditions for the investments of
investors of one Contracting Party in the territory of the other Contracting Party;

Recognizing that the reciprocal encouragement, promotion and protection of such
investiment will be conducive to stimulating business initiative of the investors and
will increase prosperity in both States; '

Have agreed as follows:

ARTICLE 1
DEFINITIONS

For the purposes of this Agreement:
1. investment

1.1The term Investment means every kind of economic asset thal has been
invested by investors of a Coniracting Party in the territory of the other
Contracting Party in accordance with the law" of the latter including in particular,
but not exclusively, the following:

a. Movable and immovable property, and other property rights such as
mortgages, pledges and similar rights;

b. Shares, stock and any other kind of economic participation in
corporations;

c. Claims to money or o any other performance, including debentures,
having an economic value associated with an investment;

d. Intellectual property rights, including, in particular, copyrights and
related rights, and industrial property rights such as patents, technical
processes, manufacturers’ brands and trademarks, trade names,
industrial designs, know-how and goodwill;

e. Concessions conferred by law or administrative act, or under contract
permitted by law, including concessions to search for, cultivate,
extract or expleoit natural resources.,

' With respent to this Agreement, the tarm “law” refors to the respective legal system of the Contragting
Parties.
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f. All operations of frroian loan with maturily over three years, as
establishad by the 'ne 7 cach Centracting Doty related to an
investment.

Investment does nat include;
Lopublic dubt operations,

ii.claima 1= monoy atiaing spb iy frong,

a Commercnl cortrazly far the sale of goods and servicns by o
national or lagal enlily in the termtery of 2 Contractine Parly 1o a
national ar 2 leqgal enhity in the ternitany of the athine Contraching Paty

Cor
b Credits grantad in relaien wih 5 cove e’ ransaction

1.2Any change in the form in which asseis »o - invesicd oo rednvested deas pot
affect theirr character as investment, provided  that such change s i
accordance with the law of the Centractng Pariy in whooe torritory (b
mvestmaent has hesn admitied

1.31n accordanca with paragraph 1 of b Adhc o o mimrnom eharactonstics of
an investment chall be:
a. The commitmi At of capital or othor rerirces,
b. The expeciati 1 of gain or profit
¢. The assumrnti 0 of risk for the investar

2. Investor

[

2.1 The term “Investar” me ns:

a. Natural persans who, have nationality of cither Conlracting party in
accordance with the law of thal Contracting Po-ly,

b Legal entities including comnanies, assocations, partnerships anid
othnr orqanizations, incorporated of conztitled un<dzr tho law of
either Contracting Party an” hava their seat, as well as substantial
business activiias in the territory of the same Contracting Party,

c. Legal entities not established under the law of that Party but
effectively controlled, by natural persons, 2z defined in paragraph
2.1.a or by legal entities ne defined in paragranh 2.1.b.

2.2. This Agreement shall not applv to investments made by natural persons who
have nationality of both Contracting Parties,

3. Relurns

The term "returns” meens the amounts vielded from an investment, including
profits, dividends, intereste, capital gains, royalties, fees and other legitimate
income.,

4. Territory

The term “terrilory” means the territory of either Confracling Party |, ncluding the

land territory, internal waters | the territorial sea and the airspace above them | as
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well as any maritime area beyond the territorial sea that, in accordance with
international law -and -its domestic law , either Contracting Party exercises

sovereign rights or jurisdiction with respect to the waters , seabed and subsoil and
natural resources thereof.

ARTICLE 2
PROMOTION, ADMISSION AND PROTECTION OF INVESTMENTS

1. Each Contracting Party shall promote in its territory investments of investors of
the other Contracting Party and shall admit them in accordance with its law.

2. Without prejudice to its law neither Contracting Party shall take unreasonable or
discriminatory measures against the management, maintenance, use, enjoyment,
disposal and liquidation of said investments.

3. Each Party shall accord fair and equitable treatment in accordance with
customary international law, and full protection and security in its territory to
investment of investors of the other Contracting Party.

4. For greater certainty,

a) The concepts of "fair and equitable treatment” and "full protection and security”
do not require additional treatment to that required under the minimum standard of
treatment of aliens in accordance with the standard of customary international law.

b) A determination that there has been a breach of another provision of this
Agreement or another international agreement does not imply that the minimum
standard of treatment of aliens has been breached.

¢) "Fair and equitable treatment” includes the prohibition against denial of justice in
criminal, civil, or administrative proceedings in accordance with the general
accepted principles of customary international law .

d) The "Full protection and security” standard does not imply, in any case, a better
treatment to that accorded to nationals of the Contracting Party where the
investment has been made.

5. Subject to its laws, one Contracting Party shall provide assistance in and
facilities for entry and obtaining working permit to nationals of the other Contracting
Party engaging in activities associated with investments made in the territory of
that Contracting Party.

ARTICLE 3
TREATMENT OF INVESTMENT

1. Without prejudice to its law at the time the investment is made, each Contracting
Party shall accord to investments of the investors of the other Contracting Party
treatment not less favorable than that it accords, in like circumstances, to
investments of its own investors with respect to the operation, management, use,
enjoyment or disposal of investments.
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2. Each Contracting Party shall accord to investmen's of the mvestars of tho athey
Contracting Party treatment no leas favorable than that il accords. In bike
circumstances, to investments of the investars of any thire! party with respect to the
operalion, management, usc, enjoyment or disposal of investments

3. The most favorable treatment 1o ba grost din like circumaiancas referrod to in
this Agreement does not encrmpnss mechamsmes [or e setliement of mvestimoent
disputes, such as those contamned in Adizles 2 ard 2 of this Agreemaent, which e
pravided for in treaties or inlernat.onal mvestment agroemnnly

4. The provisions of this Agreomart concering th aranting of 2 no lass favorahls
freatment than that accorded to investmants of investnrs of aach Contracting Party
or of any third party shall not be construer! so 2as 1o o 4w a Contracting [Party to
exiend to investments of investors ¢f the other Contractng Party the benefils of
any treatment, preference or privilege resulting from: Any reacting or future free
trade area, customs union, commaon market, 2aconomic tnion and any international
agreement resulling in similar institulions; any international  agreement  or
arrangement relating wholly or tinly o {axalion or anv international agreement o
facilitate frontier lradn in border arcas, w' <h a Confrocng Pty 15 or boecomoes a
Party to.

ARTICLE 4
EXPR AT N AND COMPENSATION

1. Neither Contracting Parl shall expropriate, diractly or indirectly, nationalize or
take other zimilar measures (hereinafier *oferrad 1o as "expropriatien”) against the
investments of the investors of the other Contracting Party in its territory, unless
the following conditions are met:

a) for the public internsts, public purpose or social interast;

b) under domestic legal procedure and respecting dur process,
c) without discrimination; and

d) against compensation.

2. Itis understood that:

a) Indirect expropriation results from a measure or series of measures of a
Contracting Party having an equivalent effect 1o direct exprepriation without formal
transfer of title or cutright seizure;

b) The determination of whether a measure or serics of measures of a Contracting
Party constitute indirect exproprintion recuires a case-by-case, fact-based inqguiry
considering:

iy The economic impact of the measure or series of measures,; howeaver, the
sole fact of a measure or series of measures having adverse effects on the
economic value of an investment does not imply that an indirect
expropriation has occurred,

i) The scope of the measure or series of measures and their interference on

the reasonable anc! distinguishable expectations concerning the investment;

c) Non-discriminatory measures of a Contracting Parly rasigned and applied for
public purposes or social interest or with objectives nuch as public health, safety



B e WP P

Tone ® L RTI4TN ALY R I k5

and environment protection, do not constitute indirect expropriation. Except in rare
circumstances, such as a measure or series of measures being so severe in light
of their purpose that they cannot be reasonably viewad as having been adopted
and applied in good faith.
3. The compensation mentioned in paragraph 1 of this Article shall be adequate.
In this regard, the compensation shall be equivalent te the fair market value of the
expropriated investments immediately before the expropriation is taken or the
impending expropriation becomes public knowledge, whichever “is earlier,
(hereinafter the “date of valuation™). The compensation shall also he made without
delay, and be effectively realizable and freely transferahle.

4. The fair market value will be calculated in a freely convertible currency, per the
exchange rate on the date of valuation. The compensation shall include interests at
a commercially rate fixed in accordance with the market criteria ‘for that currency,
accrued from the date of expropriation until the date of payment. The
compensation shall be paid without unjustified delay, be fully realizable and freely
transferable.

5. Subject to the present Article, the Contracting Parfies may establish state
monopolies provided that it is for public purposes or sccial interest. In this event,
the investor shall receive a prompt, adequate and effective compensation,
considering the conditions prescribed in the present Article.

6. The Contracting Parties confirm that issuance of compulsory licenses granted in
accordance with Article 30 and Article 31 of the TRIPS Agreement of the WTQ,
may not be challenged under the provisions set out in this Article.

ARTICLE 5
COMPENSATION FOR DAMAGES OR LOSSES

Investors of one Contracting Party whose investments in the territory of the other
Contracting Party suffer losses due to war, armed conflict, revolution, a state of
national emergency; insurrection, riot or other similar events, shall be accorded by
the latter Contracting Party treatment, as regards restitution, indemnification,
compeansation and other settlements no less favorable than that accorded to the
investors of its own or any third party, whichever is mare favorable to the investor
concerned.

ARTICLE 6 TRANSFERS

1. Each Contracting Party, prior fulfilliment of the requirements under its law and
without unjustified delay, shall allow investors of the other Contracting Party to
effect, in a freely convertible currency, transfers of:

a) The principal amount and additional sums necessary for maintaining, increasing
and developing the investment;

b) Returns as defined in Article 1 ;

c) Payments made pursuant to a lcan agreement in connection with investments;

d) Nothing in Paragraph 1 of this Article shall affect the free transfer of
compensation paid under Article 4 and 5 of this Agreement;

e) Proceeds obtained from the total or partial sale or liguidation of investments;

f)y Earnings of nationals of the other Contracting Party who work in connection
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with an investment in its territory.

2. The tran-fors mentinn «! above shali Le made in, a ieoly convertible currency
and at the prevailing morket rate of exchange - rotican’ withae the Contracting
Party accepting the inunstmentes and nn the date oo tranater

3. The provisions in the naragraphs cbove of the present Ariicle shall not preclude
either Contracting Parly from imposing exchanga restriicéans in accordance with its
applicable laws and requlations.

ARTICIHEE ¥

SUBPNCATION

If one Contracting Party or its decignatod 2qaney makes o paymaent Lo its mvastors
under a guarantec or a conlract of inaurance 2aninst nen-commercial rishs it hay
accorded in respect of an investmenl made in the territory of the other Contracting
Party. the latter Contracling Party shall recngnize

a) the assignment, whether undar the vy or pursuant fo a tegal transenction in the
former Contracting Party, of any rights or ciaims by the investors to the former
Contracting Party or to its desiynated aqency, »s well as,

b) that the former Contrarting Partly ar its designated agency is enlitled by virtue of
subrogation to exercise the nghts, onforcs the claims of that investor and
assume the obligations :=l'~d to the investmant to the same extent as the
investor.

ARTICLE 8
SETTLEMEMT OF DISPUTES BETWEEN THE CONTRACTING PARTIES

1. Disputes arising between the Confracting Parties regarding the interpretation
and application of this Agreement, including a claim alleging thot the cother
Contracting Party has breached an obligation of the present Agreement and has
consequently generated damanes to an investor, shall be setlled, as lar as
possihle, with consultation through diplomatic channel,

2. If a dispita cannot be settied within six {3) months it shall, upon the request of
either Contracting Party be submitied to an ad-koc Arbitration Tribunal, in
accnrdance with the provieions of this Article

3. The Arbitration Tribunal shall Le comnrised of three members and, unless
otherwise agreed botween the Parties, shall be established as follows: within {wo
(2) months from the date of nofification of the arki*~tion request, each Contracting
Party shall appoint an arbitrator. Those two arbitrators shall then, within three (3)
months from the date of the last appointment, agree upon a third member who
shall be a national of a third Statz with which both Contracting Parties maintain
diplomatic relations, and who shall preside over the tribunal.

4. If the Arbitration Tribimal has not been constituted within five months from the
receipt of the wrillen nolice requesling arbilration, cilher Contracting Party, may in
the absence of any other agreement, request the President of the International
Court of Justice to make the necessary appointments. If the President is a national
of either Contracling Party or is otherwise prevented from discharging the said
functions, the member of the International Court of Justice naxt in seniority who is
not a national of either Contracting or is not otherwise prevented from discharging
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the said functions shall be requested to make such necessary appointments.

5. The Arbitration tribunal shall-rule: based on the provisions of this Agreerﬁent and
principles of International Law applicable to the subject matter. The Tribunal shall

reach-its-decisions by a majority-of votes and shall determine-its own procedural-

rules. Such award shall be final and bincding upon both Contracting Parties. The
arbitral tribunal shall, upon the request of either Contracting Party, explain the
reasons of its award.

6. Each of the Contracting Parties shall bear the costs of its appointed arbitrator
and of its representation in the arbitral proceedings. The relevant costs of the
Chairman and tribunal shall be borne in equal parts by the Contracting Parties.

ARTICLE 9
SETTLEMENT OF DISPUTES BETWEEN ONE CONTRACTING PARTY AND AN
INVESTOR OF THE OTHER CONTRACTING PARTY

1. With regard to acts of a governmental authority, in order to submit a claim to
arbitration under this article or to domestic court, domestic administrative remedies
shall be exhausted, should it be required by the law of the Contracting Party. Such
procedure shall in no case exceed six months from the date of its initiation by the
investor and shall not prevent the investor from requesting consultations as
referred to in paragraph 3 of the present Article.

2. Any dispute between an investor of one Contracting Party and the other
Contracting Party in connection with an investment in the territory of the other
Contracting Party shall be settled, as far as possible, amicably. Any dispute shall
be notified by submitting a notice of intent in writing, including detailed information
of the facts and legal basis, by the investor to the Contracting Party receiving the
investment.

3. Nothing in this Article shall be construed as to prevent the parties of a dispute
from referring their dispute, by mutual agreement, to ad hoc or institutional
mediation or conciliation before or during the arbitral proceeding.

4, If the dispute has not been setfled within nine (9) months from the date of the
written notification mentioned in paragraph 2 of this Article, it may be submitted, by
the choice of the investor to:

a) The competent court of the Contracting Party that is a party to the dispute;

b) The International Centre for Settlement of Investment Disputes (ICSID), under
the rules of the Convention on Settlement of Disputes between States and
Nationals of other States, open for signature in Washington D.C. on March 18,
1965.

In the event that one of the Contracting Parties is not a party of the mentioned
Convention, the dispute may be resolved in accordance with the ICSID Rules
Governing the Additional Facility for the Administration of Procedures for
Conciliation, Arbitration 2and Fact-Finding; or

¢) An arbitral tribunal under any other arbitration institution or any other arbitration
rules, agreed by the Centracting Parties.
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5 The disputing investor may only submit o clar o arbitration f the torm
asiablished in paragraph 4 of the present Article has elarsed, and the disputing
investor has notified, in writing and r:inety [10) dry= n advance, the Contracting
Party of his intention to submit a claim (o artatration. Such a notice shall indicate
the name and adrress of the dispiting mvesice the srovisions ~f the Agrenment
which he deems to he breached, :n facts which the dispute 15 haserd on, the
estimated value nf the damaqges and tha compensal i neight

6. Each Contracting Party hor-by aives in cevance ds irevocable consant o the
submission of a dispute of this nature o any ef the: arbitral proceedings establicho:d
in paragraph 4. b, and ¢ of this Al

7. Once the investor has submitted tho dispiite to the camnetant domestc caunlt of
the Contracting party concorned or o the (CSID o any of the arbitration
mechanisms stated above, the choice of onn of the hwo procedures shall be final
Notwithstanding, the inveator may initiate o contini: an aclion that seeks interm
injunctive relicf and does not involve the payment of monclary damages before o
judicial or administrative tribunal of (he: resp ndert provided that the astion s
brought for the sole purpose of presrrying i wvesdor's nghts an interests during
the pendency of the arbitration. The irtiatinn or eortinuation of such an action shall
not be deemed a final choice of one of lhe two procediros =lated under this
paragraph.

8. The Arbitration awards shall be final and bind'nr upon both parties to the
dispute, Both Contracling Porties shall commil thomselves te the enforcement of
the award.

9. The Contracting Partins shall ralrain from pursuing rough diplomatic channals
malttars relrtad lo disputes between a Contracting Party and an investor of the
other Contracting Party submitted to court proceadings or inlernational arbitration,
in accordance with the provizinng of this articlc, unless cne of the parties to the
dispute has failed to comply with the court decisinn or arhitral award, under the
terms established in the respective decision or arbitral award.

10. An investor may not submit a complaint if more than three (3) years have
elapsed since the date the investor had knowladge or should have had knowledge
of the alleged violation to this Agreement, as well as rf the alleged losses and
damages.

11. The dispute setflement mechanisms provided in this Agroeement will be baserd
on the provisions of the present Agreement, on the domestic law of the Contracting
Party in whose territory the investment has hecn made, including the rules related
to conflict of laws, on the general princivies of law, and nn the principles evidencer!
bv general state practice and accepied as law and opinio juris.

12. Before ruling on the merits, the tribuna! shall rule on the preliminary questions
of competence and admissibility.

When deciding about the objection of the respondent. the tribunal shall rule on the
costs and fees of attorneys incurred during the proceedings, considering whether
or not the objection prevailed. ‘

The tribunal shall consider whether either the claim of the claimant or the objection
of the respondent is frivolous or not, and shall provide the disputing partine a
reasonable oppnrtunity for comments. Following the applicable rules of arbitration,
in the event of a frivolous claim the tribunal sha!t award coste against the claimant.
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13. A tribunal ruling a final award against a respondent may declare a breach of a
provision established in this Agreement, and award monetary damages and any
applicable interests as a result of the above mentioned breach, and may award
costs and fees of attorneys in accordance with this Article and applicable
arbitration-rutes. The tribunal-shall not be competent to rule on the legality of the
measure under domestic law. * This provision shall not affect the application of
Paragraph 11 of the present Articie. '

ARTICLE 10
OTHER PROVISIONS

1. If, from legal provisions of a Contracting Party or from current or future
obligations derived from international law different from those contained in this
Agreement, a general or particular regulation results between the Contracting
Parties thereby providing a more favorable treatment to the investment of investors
than that foreseen in the present Agreement, the aforementioned regulation shall
prevail over this Agreement, to the extent that it is more favorable.

2. The presentation of the notice of intent and other documents related to the
dispute sefflement mechanisms will be done in the place designated by the
Contracting Parties in Annex |,

ARTICLE 11
SCOPE OF APPLICATION

1. This Agreement is applicable to existing investments at the time of its entry into
force, as well as to investments made thereafter in the territory of a Contracting
Party in accordance with the law of the latter by investors of the other Contracting
Party. Howsver, this Agreement only applies to disputes arisen after the
Agreement enters into force.

2. Nothing contained in this Agreement shall bind either Contracting Party to
protect investments made with capital or assets derived from criminal activities.

ARTICLE 12
Exceptions

1. Nothing contained in this Agreement shall be construed so as to prevent a Party
from adopting or maintaining measures intended to preserve public order including
measures to protect the essential security interests of the State, provided that such
measures: _

a) are only applied where a genuine and sufficiently serious threat is posed to one
of the fundamental interests of society;

b) are not applied in a manner constituting arbitrary discrimination;®

c) do not constitute a disguised restriction on investment;

d) are proportional to the objective they seek to achieve,

e) are necessary and are applied and maintained only while necessary; and

f) are applied in a transparent manner and in accordance with the respective

? For greater clarity, this shall not preclude any disputing parly from submitting, as a matter of fact,
evidence related to the legalily of a measure under domestic law.

* For greater clarity, this Aricle shall not be construed as an exceplion to the obligations set out in Article
4 (Expropriation and Compensation) cenecerning compensation,




nafiona! legislation,

For greater clarity, nothing undaer thiz Faragraph shirll be construed 1o limit the
review by an arbitral tritrinal of a matter whe = such ex~nption is invoked.

ANTICLE 13

Frudential Measires in i Dinapeinl Secio

o

Naotwithstanding any other provision of his Agrecmonl o Doty shall ant ho
prevented fram adeapting or maintaming menasures (el w inancal services (o
prudential reasons”, including for e prolection of invastors, depositars, nolicy
holders, or lo ensura the inteanty and slabibily of the Inancial system. Where soaeh
measures do not conform wath the provisions ¢f this Ag-eement, they shall ns! be
used as a means of avoiding the Partv's commitments or obligalions undar such
provisions, in particular those aobligaticne undar Articles 4 (Expropriation and
Compensation) and 6 (Transfors)

APTICLL 14
T uentinn Moagyror

1. Excepl as provided in s Arlizle nothing in this Aqrecment shall apply 1o
taxation mear=ures,

2. Nothing in this Agreement shall afiect the righis and obiigations of lhs
contracting Parties under any tax convzniion. In tha event of any inconsislency
between the provisions of this Agreement and theose of any stich convention. the
provisions of that ~anvention shall apply to the extent of the inconsistency.

3. The provisizns of Arlicle 4 shall apply o {oation mearures alleged o bo
expropriatory.

4. The dispule settlemeant provisions of this Agrcament apply with rospact to
paragranh 3 of this Article.

5. If an investor invokes Article <4 (Uxprepriation and Compensation), as the basis
of a claim to arhitration according to Juticle 9 (Settlement of Disputes Detween one
Contracting Party and an Investor of the other Contracting Party) the following
procedure shall apply:

The investor must first refer to the compelent tax autherities of the host Party the
issue of whether the tax measure concerned involves an expropriation. In case of
such referral, the competent tax autharities of both Contracting Parties shall
consult, Only if, within six months of the referral, they do not reach an agreement
that the measure does not involve an expropriation, or in case the competent lax
authorities of the Contracting Parties fail to consult with each other, the investor
may submit its claim to arbitration under Articla 9.

Tltis undereiood that the term "prudential reasens” includes the maintenance of the safety, souncness,
integrity, or financial responsibility of individual financial instittions or cross-hordar financial service
suppliers,
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ARTICLE 15
CONSULTATIONS

The Contracting Parties shall consult with each other concerning any matter
relatedto the-application or interpretation of this Agreement.

ARTICLE 16
FINAL PROVISIONS

1. Both Contracting Parties shall notify each other through diplomatic channels that
they have completed the internal legal procedures necessary for the entry into
force of this Agreement. This Agreement shall enter into force on the sixtieth (60th)
day upon the receipt of the latter nofification.

2. This Agreement shall remain in force for a ten years period and shall be
automatically prolonged for another ten years period thereafter. After the initial ten
years, this Agreement may be denounced at any time by any of the Contracting
Parties, by serving a twelve-month prior notice, sent through diplomatic channels.

3. With respect to investments made prior to the date on which the notice of
termination of this Agreement becomes effective, the provisions of this Agreement
shall remain in force for an additional term of ten (10} years from such a date.

4, This Agreement may be amended by written agreement between the

Contracting Parties. Any amendment shall enter into force under the same
procedures required for entry into force of the present Agreement,

IN WITNESS WHEREQOF, the undersigned, duly authorized thereto by their

respective Governmenls, have signed this Agreament.

Done in duplicate, at Lima, Peru, on 22 November 2008, in the Chinese, Spanish
and English languages, each tex! being egually authentic. In case of any

divergence of interpretation, the English text shall prevail,

For the Government of the Republic For the People’s Republic

of Colombia of China

s
|_CG- R




ANNEX |
Fresentation of Deciinents to a Moy Resarding Al 9
China

The place of prasertaticn of tha nolce af sl ond ethar documents sonsereosg
sotllomaont of dispulas regardime a0y Gl g

Ministry of Commaree
2. East Chang An Ave
Beijing, China
Posteode: 100731

Colombia

The place of presentation of the nntiss of intent and cther cocuments ~oncerning
settlement of diputes reaarding article 9,1 Caolomhin s

Dircecidn de Inversidn Exiranjera y Sericios
Ministerio de Comercio, Industria y Turisrmn
Calle 286 # 13 A -15

Bogota D.C. -~ Colombia



